
B
E

FO
R

E
T

H
E

N
E

W
M

E
X

IC
O

ST
A

T
E

E
N

G
IN

E
E

R
)

2011
MAY

13
4M

10:
IN

T
H

E
M

A
T

T
E

R
O

F
T

H
E

A
PPL

IC
A

T
IO

N
B

Y
)

H
earing

N
o,

09-096
A

U
G

U
ST

IN
PL

A
IN

S
R

A
N

C
H

,
L

L
C

FO
R

)
E

:R
PE

R
M

IT
T

O
A

PPR
O

PR
IA

T
E

G
R

O
U

N
D

W
A

T
E

R
)

O
SE

File
N

o
-
B

9
9
4

!
IN

T
H

E
R

IO
G

R
A

N
D

E
U

N
D

E
R

G
R

O
U

N
D

W
A

T
E

R
B

A
SIN

O
F

N
E

W
M

E
X

IC
O

)

P
R

O
T

E
S

T
A

N
T

S
’

R
E

P
L

Y
T

O
R

E
S

P
O

N
S

E
S

F
IL

E
D

B
Y

A
U

G
U

S
T

IN
P

L
A

IN
S

R
A

N
C

H
,

L
L

C
’s

A
N

D
T

H
E

W
A

T
E

R
R

IG
H

T
S

D
IV

IS
IO

N
R

E
G

A
R

D
IN

G
P

R
O

T
E

S
T

A
N

T
S

’
M

O
T

IO
N

T
O

D
IS

M
IS

S
A

P
P

L
IC

A
T

IO
N

Protestants
hereby

reply
to

the
R

esponses
filed

by
A

ugustin
Plains

R
anch,

L
L

C
(“the

C
orporation’)

and
by

the
W

ater
R

ights
D

ivision
(“W

R
D

”))

N
either

the
C

orporation
nor

W
R

D
provides

any
legitim

ate
reason

w
hy

the
C

orporation’s

application
should

not
be

dism
issed

entirely.

A
R

G
U

M
E

N
T

1.
N

o
evidentiary

hearing
is

required
to

determ
ine

th
at

the
C

orporation’s

A
pplication

is
speculative

and
m

ust
be

dism
issed.

T
he

C
orporation

agrees
that

speculation
in

w
ater

is
detrim

ental
to

public
w

elfare
but

argues
that

the
State

E
ngineer

cannot
determ

ine
on

the

face
of

the
application

w
hether

it
is

unlaw
fully

speculative.
A

PR
R

esponse
at

15-16.
T

o

support
this

argum
ent,

the
C

orporation
relies

on
the

C
olorado

case
of

C
olorado

v.
S

outhw
estern

C
olorado

W
ater

C
onservation

D
istrict,

671
P.2d

1294
(C

ob.
1983)

and
concludes

that
dism

issal

“at
this

stage
.
.
.

w
ould

be
untim

ely.”
A

PR
R

esponse
at

16.
B

ecause
of

critical
differences

betw
een

C
olorado

and
N

ew
M

exico
law

,
the

C
orporation

is
m

istaken.

U
nder

C
olorado

law
,

the
intent

of
the

appropriator,
the

priority
date,

and
notice

to
third

parties
are

all
dependent

upon
a

fact-intensive
inquiry

into
w

hether
and

w
hat

“first
step”

an

appropriator
actually

took
“tow

ards
an

appropriation.”
V

ought
v.

S
tucker

M
esa

D
om

estic

T
he

R
ecponces

of the
C

orporation
and

of
W

R
D

are
herein

referred
to

as
the

“A
P

R
R

esponse”
and

“W
R

D
R

esponse.”
respectisely.



P
ip

çjin
eC

o
._

(1
Y

o
u

h
t,

76
R

3d
906,

91
1-912

(C
ob,

2003).
T

his
“first

step
.
.
.

is
com

plete

h
e
n

overt
acts

coalesce
to

openly
dem

on
strate

the
applicantc

intent
to

appropriate
the

w
ater

b
ra

beneficial
use.

Id.
at

912
(em

phasis
added).

M
o

reo
er:

T
he

overt
act

or
acts

m
ust

fulfill
three

functions:
(1)

m
anifest

the
necessary

intent
to

appropriate
w

ater
to

beneficial
use;

(2)
dem

onstrate
the

taking
of

a
substantial

step
tow

ard
the

application
of

w
ater

to
beneficial

use;
and

(3)
constitute

inquiry
notice

to
interested

persons
of

the
nature

and
extent

of
the

proposed
dem

and
upon

the
w

ater
supply.

Id.
O

nly
if

the
appropriator

satisfies
these

requirem
ents

through
physical

acts
does

its
priority

relate
back

to
the

“first
step,”

and
then

only
if

it
also

“diligently
pursued

[the
appropriationI to

com
pletion.”

2
at

9
1
l-9

1
2
.

G
iven

this
fact-intensive

inquiry,
it

is
unsurprising

that
m

otions

to
dism

iss
based

solely
on

the
contents

of
an

application
are

inappropriate
in

C
olorado.

B
ut

this
is

N
ew

M
exico.

In
N

ew
M

exico,
the

filing
of

an
application

substitutes
entirely

for
the

fact-driven
“first

step”
inquiry.

A
s

the
C

orporation
points

out,
under

N
ew

M
exico

law
,

the
priority

date
of

a
w

ater
right,

as
w

ell
as

the
applicant’s

intentions
and

notice
to

third
parties,

are
all

based
solely

on
the

content
and

tim
ing

of
the

perm
it

application.
A

PR
R

esponse
at

8,
13,

28-30.
T

here
is

no
“first

step”
inquiry.

T
hus,

in
stark

contrast
to

C
olorado,

N
ew

M
exico

necessarily
relies

solely
on

the
application

to
m

anifest
the

applicant’s
specific

intentions
and

provide
notice

to
third

of
parties.

A
s

a
result,

and
unlike

C
olorado,

if
the

applicant
fails

to

2
H

ow
ever,

regardless
of

the
tim

ing
of

the
first

step.
“w

ater
rights

adjudicated
in

a
previous

decree
are

[alw
aysl

senior
to

w
ater

rights
adjudicated

in
a

subsequent
decree

on
the

sam
e

stream
,

regardless
of

their
dates

of
appropriation.”

Shirola
v.

T
urkey

C
anon

R
anch

L
td.

L
iab.

C
o.,

937

P.2d
739,

749
(C

ob.
1997).

T
hus,

in
C

olorado,
no

one
but

the
w

ould-be
appropriator

is
harm

ed
by

long
delays,

because
its

relative
priority

w
ill

be
the

date
that

the
decree

is
issued,

w
hich

is
equivalent

to
the

date
that

the
State

E
ngineer

issues
a

perm
it

in
N

ew
M

exico.

T
ying

priority
to

this
fact-intensive

inquiry,
rather

than
a

filing
date,

virtually
elim

inates
the

incentive
for

applicants
w

ith
no

particular
plan,

such
as

the
C

orporation,
to

prem
aturely

file
applications

for
the

sole
purpose

of
securing

an
early

priority
date

and
preem

pting
later

appropriations.

R
E
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N
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adequately
describe

a
specific

desired
w

ater
right,

including
the

specific
elem

ents
of

that
w

ater

right,
then

its
application

can
and

m
ust

be
dism

issed
under

N
ew

M
exico

law
.

See,
generally

M
otion

to
D

is,niss.
T

he
C

orporation’s
application

falls
into

this
category.

It
show

s
no

specific

im
ention

to
appropriate

w
ater

for
any

particular
purpose;

it
show

s
an

intention
to

hoard
and

to

m
onopolize

a
potentially

vast
w

ater
su

p
p

ly
.

4
T

he
C

orporation’s
application

thus
fails

to
provide

adequate
notice

and
cannot

substitute,
as

it
irnist,

for
the

crucial
“first

step”
tow

ards
a

legitim
ate

appropriation.
A

ccordingly,
it

m
ust

be
dism

issed.

2.
T

he
C

orporation’s
A

pplication
should

be
dism

issed
because

it
fails

“to
state

a

claim
upon

w
hich

relief
can

be
granted.”

T
he

C
orporation

agrees
that

the
standard

under
R

ule

1 2(b)(6)
N

M
R

A
is

appropriate
for

determ
ining

w
hether

its
application

should
be

dism
issed.

A
P

R
R

esponse
at

6-7;
S

cheduling
O

rder
fl4

&
5

(allow
ing

for
potential

dism
issal

of
application

on
M

otion).
U

nder
this

standard,
the

application
should

be
dism

issed
because

the
State

E
ngineer

cannot
law

fully
grant

the
“relief’

soughtby
the

C
orporation.

R
ule

12(b)(6)
N

M
R

A
(allow

ing
for

dism
issal

of
com

plaints
for

“failure
to

state
a

claim
upon

w
hich

relief
can

be
granted”).

Put
in

other
w

ords,
the

application
should

“be
dism

issed
[because]

itis
clearly

w
ithout

any
m

erit,
and

[its]
w

antof
m

erit
.
.
.

consist[sJ
of

an
absence

of
law

to
support

[it].”
Saenz

v.
M

orris,
106

N
.M

.

530,
531,

746
P

.2d
159,

160
(C

t.
A

pp.
1987)

(citing
C

&
H

C
onstr.

&
Paving,

Inc.
v,

F
oundation

R
eserve

Ins.
C

o.,
85

N
.M

.
374,

512
P.2d

947
(1973)).

B
ased

on
the

face
of

the
application,

and

assum
ing

the
truth

of
its

contents,
the

C
orporation

seeks
a

perm
it

that
gives

itthe
option

to
use

or

sell
w

ater
to

undisclosed
third

parties
for

any
purpose

anyw
here

w
ithin

seven
N

ew
M

exico

T
he

C
orporation

incorrectly
claim

s
to

have
discovered

a
“new

”
supply

of
w

ater,
as

if
it

w
ere

a
hidden

m
ineral

deposit.
A

PR
R

esponse
at

1.
3.

23.
In

reality,
the

potential
of

the
basin

underlying
the

Plains
of

San
A

ugustine
has

been
know

n
for

decades.

R
E

S
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counties—
roughly

a
12

m
illion

acre
area.
5

A
s

a
m

atter
of

law
,

this
“relief’

cannot
be

granted.

See
generaliy

M
otion

to
D

ism
iss.

T
he

State
E

ngineer
can

only
issue

perm
its

that
w

ill
authorize

the
establishm

ent
of

particular
w

ater
rights,

w
hich

under
N

ew
M

exico
law

are
defined

by

specific
elem

ents,
including

beneficial
use,

am
ount

of
w

ater,
and

place
of

use.
T

he

C
orporation’s

application
fails

to
identify

these
elem

ents.
A

ccordingly,
as

the
W

R
D

explains,
‘it

w
ould

be
extrem

ely
difficult

to
fully

evaluate
w

hether
the

proposed
appropriation

w
ould

im
pair

existing
rights,

be
contrary

to
the

conservation
of

w
ater

or
be

detrim
ental

to
the

public
w

elfare
of

the
state.”

W
R

D
R

esponse
at

5.
M

oreover,
the

C
orporation

clearly
seeks

authorization
to

hoard

w
ater

for
speculation,

w
hich

is
contrary

to
law

and
detrim

ental
to

public
w

elfare.
6

3.
D

ism
issal

of
the

C
orporation’s

A
pplication

w
ill

satisfy
the

requirem
ent

of
a

hearing
“on

the
m

erits.”
T

he
C

orporation
appears

to
believe

that
dism

issal
under

R
ule

12(b)(6)

is
inconsistent

w
ith

a
hearing

“on
the

m
erits.”
7

A
PR

R
esponse

at
14.

2,
14-17,

21,
23.

T
he

C
orporation

is
m

istaken.
A

lthough
R

ule
12(b)(6)

is
specifically

designed
to

avoid
w

asting
tim

e

and
m

oney
on

pointless
evidentiary

hearings
of

legally
m

eritless
claim

s,
dism

issals
under

this

R
ule

are
nevertheless

“on
the

m
erits.”

Federated
D

ep’t
Stores

v.
M

oitie,
452

U
.S.

394,
399

(1981)
(“T

he
dism

issal
for

failure
to

state
a

claim
under

Federal
R

ule
of

C
ivil

Procedure
12(b)(6)

is
a

“judgm
ent

on
the

m
erits”);

L
ew

is
v.

Sm
ith,

361
Fed.

A
ppx.

421,
423-424

(3d
C

ir.
Pa.

2010

(“dism
issal

for
failure

to
state

a
claim

under
R

ule
12(b)(6)

is
a

finaljudgm
ent

on
the

m
erits

for

res
judicata

purposes”).
T

hus,
even

though
the

State
E

ngineer
dism

isses
the

application,
he

w
ill

T
he

C
orporation

refers
repeatedly

to
“the

Project,”
A

PR
R

esponse
at

1-3,
5,

21,
23,

as
if

“the
Project”

w
ere

w
ell-defined

in
its

application.
It

is
not.

“T
he

Project”
is

sim
ply

an
attem

pt
to

stake
a

claim
to

a
potentially

vast
w

ater
supply,

as
if

it
w

ere
a

proprietary
m

ineral
deposit,

for
hoarding

and
potential

future
sales

w
hen

the
m

arket
is

sufficiently
profitable.

6
W

R
D

takes
no

position
on

this
fundam

ental
issue.

W
R

D
does

not
oppose

dism
issal

on
the

basis
of

R
ule

l2(b)(6).

R
E
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N
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nonetheless
have

provided
the

C
orporation

a
hearing

“on
the

m
erits.”

as
required

on
all

protested

applications.
S

.c
L

ions
G

ate
W

ater
v.

D
’A

ntonio.
2009

N
M

SC
57.

147
N

.M
.

523,
226

P.3d
622

(affirm
ing

State
E

ngineer’s
denial

of
an

application
on

m
otion

for
sum

m
ary

judgm
ent).

4.
T

he
C

orporation’s
application

m
ust

be
dism

issed
because

it
fails

to
com

ply

w
ith

applicable
statu

tes
and

reu
Iatio

n
s,

T
he

C
orporation

devotes
num

erous
pages

to
arguing

that
its

application
cannot

be
dism

issed
because

it
allegedly

com
plies

w
ith

all
statutes

and

regulations
and

w
as

accepted
for

filing
by

the
O

ffice
of

the
State

E
ngineer

(“O
S

E
”).

8
A

PR

R
esponse

at
6.

8,
12,

13,
15-16,

18,
21,

25.
T

he
C

orporation
is

again
m

istaken.
First,

its

argum
ent

is
equivalent

to
arguing

that
a

judge
cannot

dism
iss

a
com

plaint
after

ithas
been

accepted
for

filing
by

the
court

clerk.
T

his
notion

conflicts
w

ith
the

R
ules

of
C

ivil
P

rocedure,

w
hich

generally
apply

to
S

tate
E

ngineer
hearings,

as
w

ell
as

w
ith

com
m

on
sense.

See,
e.g.,

R
ule

12(b)
N

M
R

A
(allow

ing
for

dism
issal

of
filed

com
plaints

based
strictly

on
the

pleadings);
N

M
S

A

1978,§
72-2-13

(incorporating
R

ules
of

C
ivil

P
rocedure

into
State

E
ngineer

hearings);§

19.25.2.9
N

M
A

C
(sam

e).
Just

as
a

judge
can

dism
iss

a
properly

filed
but

m
eritless

com
plaint

based
solely

on
the

face
of

the
com

plaint,
,the

State
E

ngineer
can

sim
ilarly

dism
iss

(i.e.,
deny)

a
properly

filed
but

m
eritless

application.
In

this
case,

for
all

the
reasons

set
out

in
P

etitioners’

M
otion

to
D

ism
iss,

the
C

orporation’s
application

is
m

eritless
and

should
be

dism
issed

w
ithout

further
consideration.

W
R

D
appears

to
believe

the
C

orporation
need

only
com

ply
w

ith
the

“statutory
requirem

ents
for

filing
of

an
application,”

W
R

D
R

esponse
at

3,
im

plying
that

com
pliance

w
ith

O
S

E
regulations

is

unim
portant.

A
pplicants

m
ust

com
ply

w
ith

both
statutory

and
regulatory

requirem
ents.

N
M

S
A

1978,§
72-5-7:

§
19.27.1.11

N
M

A
C

.
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Second,
and

contrary
to

the
C

orporation’s
claim

,
its

application
violates

several
statutory

and
regulatory

filing
requirem

ents:
9

a.
N

o
statutory

or
regulatory

provision
allow

s
perm

it
applications

to
be

“am
ended”

or
“m

odified,”
and

the
C

orporation
never

refiled
a

“corrected”
or

new
application.

T
he

C
orporation

subm
itted

its
original

application
on

O
ctober

12,
2007,A

PR
R

esponse
at

3;
then

it
purported

to
file

a
substantially

“am
ended”

application
on

M
ay

5.
2008, A

PR
R

esponse
at

4;

then
it

purported
to

file
a

substantial
“m

odification”
to

its
am

ended
application

on
June

26,
2008.

A
PR

R
esponse

at
4;

June
26,

2008,
em

ail from
J.

W
echsler

to
13.A

nderson.
B

ecause
no

statute

or
regulation

authorizes
an

applicant
to

file
“am

ended”
or

“m
odified”

applications,
each

of
the

C
orporations

filings
should

have
com

plied
w

ith
the

requirem
ents

applicable
to

original
filings

of

new
applications,w

ith
each

subsequent
filing

resetting
the

priority
date.

§
19.27.1.9

N
M

A
C

(“T
he

date
of

filing
establishes

the
original

priority
date

of
any

application”).
N

ow
here

in
its

R
esponse,

how
ever,

does
the

C
orporation

claim
to

have
refiled

new
applications

on
M

ay
5,

2008,

or
on

June
26,

2008.
Instead,

itclaim
s

to
have

filed
only

one
application,

w
hich

it
thereafter

substantially
am

ended
and

m
odified,

w
ith

a
priority

date
allegedly

relating
back

to
the

original

filing
date,

O
ctober

12,
2007.

A
PR

R
esponse

at
13.

T
his

violates
O

SE
’s

regulations,
w

hich

apply
equally

to
every

applicant,
including

the
C

orporation.

O
SE

’s
regulations

do
allow

for
the

refiling
of

“corrected”
applications,

w
ith

priority

relating
back

to
the

original
filing,

but
only

in
certain

lim
ited

circum
stances:

A
pplications

w
hich

are
defective

as
to

form
or

fail
to

com
ply

w
ith

the
rules

and
regulations

shall
be

returned
prom

ptly
to

the
applicant

w
ith

a
statem

ent
of

the
changes

required.
If

the
changes

are
m

ade
and

the
application

refiled
[triplicatej

w
ith

the
state

engineer
w

ithin
thirty

(30)
days

after
the

applicant
has

been
notified

of
the

changes
required,

the
application

shall
be

processed
w

ith
a

priority
date

the
sam

e
as

the
original

filing
date.

W
hen

a
corrected

application
is

filed
after

the

W
R

D
takes

no
position

on
these

issues.
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tim
e

allow
ed,

it
shall

be
treated

in
all

respects
as

an
original

application
received

on
the

date
of

its
refiling.

§
19.27.1.11

N
M

A
C

;
see

also
N

M
SA

1978,§
72-5-3

(allow
ing

retention
of

original
priority

if

defective
application

corrected
w

ithin
sixty

days).
T

he
C

orporation
adm

its
that

it
failed

to

identify
any

particular
lands

to
be

irrigated
w

ithin
the

proposed
seven-county

place
of

use
until

June
26.

2008,
eight

m
onths

after
the

original
filing.

A
PR

R
esponse

at
4.

T
he

regulations

required
the

C
orporation

to
refile

a
corrected

application
w

ithin
thirty

days
(in

triplicate)
in

order

to
retain

the
priority

of
any

valid
original

filing;
after

thirty
days,

the
C

orporation
w

as
required

to

file
an

entirely
new

application
(in

triplicate),
w

hich
w

ould
have

reset
its

priority
to

the
date

of

the
new

filing.
R

ather
than

com
ply

w
ith

this
regulation,

as
w

ould
be

required
of

any
other

applicant,
eight

m
onths

after
its

original
filing

the
C

orporation
m

erely
sent

an
em

ail
to

W
R

D
that

identified
specific

lands
to

be
irrigated.

B
ecause

of
the

im
portance

of
the

application
in

providing
notice

and
setting

priority,
the

C
orporation’s

blatant
disregard

of
O

SE
regulations

requires
dism

issal
of

this
case.

b.
T

he
original

application,
the

so-called
“am

ended”
application,

and
the

so-

called
“m

odified”
application

all
failed

to
identify

a
specific

beneficial
use,

place
of

use,
or

am
ount

of
use.

T
he

C
orporation

adm
its

that
its

application
m

ust
identify

“the
beneficial

use
to

w
hich

the
w

ater
w

ill
be

applied,”
“the

place
of

use,”
and

the
“am

ount
applied

for.”
A

PR

R
esponse

at
7,

T
he

C
orporation

violated
these

requirem
ents.

B
y

specifying
every

possible

beneficial
use,

the
C

orporation
effectively

identified
no

beneficial
use.

Sim
ilarly,

by
identifying

a
seven-county

“place
of

use,”
the

C
orporation

effectively
forces

the
O

SE
,

Protestants
and

others

to
guess

w
here

and
how

w
ater

m
ight

actually
be

used
under

the
application.

A
nd

finally,
the

am
ount

of
w

ater
requested

by
the

C
orporation

is
not

based
on,

m
easured

by,
or

lim
ited

to
any

particular
beneficial

use,
as

required
by

the
N

ew
M

exico
C

onstitution
and

num
erous

other

R
E
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authorities.
It

is
m

erely
a

very
large

arbitrary
am

ount
of

w
ater.

T
his

lack
of

specificity
violates

the
intent

of
the

applicable
statutes

and
regulations,

w
hich

is
to

provide
accurate

and
specific

inform
ation

about
proposed

appropriations
to

the
State

E
ngineer,

existing
w

ater
rights

ow
ners,

governm
ental

entities,
and

the
public.

See,
e.g.,

N
M

SA
1978.

§
72-12-3.

T
he

C
orporation’s

application
raises

im
portant

policy
considerations.

If
its

vague

“shotgun”
approach

w
ere

valid
under

N
ew

M
exico

law
,

then
the

State
E

ngineer’s
application

process
w

ould
becom

e
m

eaningless
and

no
longer

effectively
substitute

for
the

“first
step”

of
an

appropriation.
A

l!
applicants

w
ould

be
on

notice
not

to
request

anything
too

specific.
Instead,

they
w

ould
be

encouraged
to

apply
for

every
possible

beneficial
use,

to
serve

entire
basins

(or

even
the

entire
State

of
N

ew
M

exico),
and

to
seek

unrealistically
large

quantities
of

w
ater

unrelated
to

any
beneficial

use.
If

this
w

ere
allow

ed,
applicants

could
secure

early
priority

dates

and
yet

have
no

specific
plan

in
m

ind.
O

r
they

could
sim

ply
keep

their
plans

secret
and

options

open
until

the
hearing,

w
hich

past
State

E
ngineers

have
som

etim
es

put
off

for
m

ore
than

a

decade
after

an
application

w
as

file
d

.
1
0

T
his

unjust
and

absurd
result

could
not

have
been

intended
by

the
L

egislature.
D

eW
itt

v.
R

ent-A
-C

enter,
Inc.,

2009
N

M
SC

32,
31,

146
N

.M
.

453,

212
P.3d

341
(“In

effectuating
the

intent
of

the
L

egislature,
w

e
m

ust
avoid

any
interpretations

that
w

ould
lead

to
absurd

or
unreasonable

results.”)
A

ccordingly,
the

C
orporation’s

vague

application
m

ust
be

denied.

c.
T

he
original

application,
the

so-called
“am

ended”
application,

and
the

so

called
“m

odified”
application

request
to

appropriate
w

ater
from

37
w

ells
in

violation
of

O
SE

regulations.
O

SE
regulation

is
clear

and
unequivocal:

T
he

State
E

ngineer
w

ill
not

approve
any

application
for

m
ore

than
the

“annual
am

ount
that

can
reasonably

be
expected

to
be

produced

TO
H

ow
ever,

acquiescence
in

such
delay

by
the

applicant
m

ay
subject

its
application

to
dism

issal
for

lack
of

diligence.

R
E

SPO
N

SE
Page

8



and
applied

to
beneficial

use
from

a
single

w
ell

constructed
at

the
point,

in
the

m
anner,

and
for

the
purpose

set
forth

in
the

application’
§

19.27.1,10
N

M
A

C
.

W
R

D
fails

to
m

ention
this

regulation
in

its
R

esponse.
H

ow
ever,

given
the

clear
and

unequivocal
lim

itation
it

im
poses.

applicants
desiring

to
drill

m
ultiple

w
ells

have
traditionally

subm
itted

separate
applications

for

each
w

ell,
w

ith
each

application
specifying

the
beneficial

use,
place

of
use,

and
am

ount
of

w
ater

associated
w

ith
each

w
ell,

T
he

C
orporation’s

subm
ission

of
a

single
application

for
37

w
ells

conflicts
w

ith
this

traditional
procedure

and
violates

O
SE

regulations,
w

hich
again

apply
equally

to
all

applicants.d.
T

he
original

application,
the

so-called
“am

ended”
application,

and
the

so-

called
“m

odified”
application

w
ere

not
subm

itted
on

form
s

prescribed
by

the
O

SE
.

T
he

applicable
statutes

and
regulations

require
all

applicants,
including

the
C

orporation,
to

apply
for

perm
its

on
form

s
supplied

by
the

State
E

ngineer.
N

M
SA

1978,§
72-12-3(A

)
(providing

that

applicants
“shall

apply
to

the
state

engineer
in

a
form

prescribed
by

him
”);§

19.27.1.9
N

M
A

C

(“application
to

appropriate
shall

be
filed

in
triplicate

on
form

s
provided

by
the

state
engineer”).

C
ontrary

to
this

requirem
ent,

the
C

orporation’s
original

application
and

so-called
“am

ended”
and

“m
odified”

applications
w

ere
not

filed
on

form
s

provided
by

the
State

E
ngineer.

T
hey

w
ere

instead
subm

itted
on

form
s

that
the

C
orporation

m
ade

up
to

accom
m

odate
its

desire
to

file
a

single
application

for
37

w
ells

and
to

continuously
change

its
application,

w
ithout

losing
priority,

through
purported

am
endm

ents
and

m
odifications.

T
he

C
orporation

adm
its

that
“the

relevant
statutory

provisions,
as

w
ell

as
O

SE

regulations
im

plem
enting

those
provisions,”

are
pertinent

to
determ

ining
w

hether
an

application

is
“facially

valid.”
A

PR
R

esponse
at

6.
T

he
C

orporation
is

not
entitled

to
disregard

these

provisions.
M

oreover,
Protestants

are
entitled

to
have

O
SE

com
ply

w
ith

its
ow

n
regulations.

R
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See
U

nited
States

v.
R

am
os,

623
F.3d

672.
683

(9th
C

ir.
C

al.
2010)

(It
is

a
w

ell-know
n

m
axim

that
agencies

m
ust

com
ply

w
ith

their
ow

n
regulations”)

T
hus,

even
putting

iside
the

speculative

nature
of

its
application,

the
forgoing

list
of

statutory
and

regulatory
violations

alone
render

the

C
orporation’s

application
invalid

and
require

dism
issal

of
this

case.
T

he
C

orporation
m

ust

com
ply

w
ith

the
applicable

statutory
and

regulatory
requirem

ents
just

as
any

other
w

ater
rights

applicant
m

ust.

W
R

D
is

m
istaken

in
arguing

that
the

State
E

ngineer
has

absolute
discretion

to
determ

ine

w
hether

an
application

com
plies

w
ith

applicable
statutes

and
regulations.

W
R

D
R

esponse
at

5,
7.

N
ew

M
exico

courts
give

no
deference

to
an

agency’s
construction

of
a

statute,
and

w
ill

only

defer
to

an
agency’s

interpretation
of

a
regulation

if
it

is
am

biguous
and

the
agency’s

interpretation
is

reasonable.
See,

e.g.,
A

lbuquerque
B

em
alillo

C
ounty

W
ater

U
til.

A
uth.

v.
N

.M
.

Pub.
R

egulation
C

om
m

’n,
2010

N
M

S
C

13,
50-51.

M
oreover,

an
agency’s

m
isapprehension

of

the
law

constitutes
an

abuse
of

discretion.
See,

e.g.,
N

ew
E

nergy
E

con.,
Inc.

v.
S

hoobridge,

2010
N

M
SC

49,
4.

N
one

of
the

constitutional,
statutory

or
regulatory

requirem
ents

cited
by

P
rotestants

is
am

biguous.
B

ecause
the

C
orporation’s

application
fails

to
com

ply
w

ith
these

requirem
ents,

it
m

ust
be

dism
issed

as
a

m
atter

of
law

.

5.
T

he
C

orporation’s
alleged

“reliance”
on

O
S

E
is

irrelevant
and

unjustified.

T
he

C
orporation

argues
at

length
that

its
invalid

application
resulted

from
“justified

reliance”
on

W
R

D
,

w
hich

accepted
the

application
and

authorized
publication

of
notice.

A
PR

R
esponse

at
1,

2,
5.

8,
12-13,

19,
2!.

29.
T

his
argum

ent
has

no
m

erit.

First,
the

C
orporation’s

“contention
is

in
the

nature
of

an
estoppel,

w
hich

does
not

apply

to
a

sovereign
state

w
here

public
w

aters
are

involved.”
State

cx
rel.

R
eynolds

v.
F

anning,
68

N
.M

.
313.

317,
361

P.2d
721,

724
(1961);

see
also

State
ex

rd
.

E
rickson

v.
M

cL
ean,

62
N

.M
.

R
E

S
P

O
N

S
E

Page
10



264,
273,

308
P.2d

983,
989

(1957)
(“Public

policy
forbids

the
application

of
the

doctrine
of

estoppel
to

a
sosereign

state
w

here
public

w
aters

are
involved.”)

Second, e
e
n

if
estoppel

could

be
asserted

against
the

State
E

ngineer
given

the
requisite

ju
stified

reliance”
and

egregious

circum
stances,”

the
O

SE
’s

unilateral
acceptance

of
the

C
orporation’s

invalid
application

does

not
in

any
w

ay
estop

Protestants
from

pointing
out

the
invalidity

and
insisting

on
dism

issal.

E
ven

if W
R

D
intentionally

m
isled

the
C

orporation,
this

could
not

prejudice
the

rights
of

Protestants.

A
nd

third,
the

C
orporation

has
no

case
for

estoppel.

A
party

seeking
to

establish
estoppel

against
the

governm
ent

m
ust

establish
that

(1)
the

governm
ent

knew
the

facts;
(2)

the
governm

ent
intended

its
conduct

to
be

acted
upon

or
so

acted
that

plaintiffs
had

the
right

to
believe

it
w

as
so

intended;
(3)

plaintiffs
m

ust
have

been
ignorant

of
the

true
facts;

and
(4)

plaintiffs
reasonably

relied
on

the
governm

ent’s
conduct

to
their

injury.

H
anson

v.
T

urney,
2004

N
M

C
A

69,
19,

136
N

.M
.

1, 94
P.3d

1.
T

he
C

orporation
does

not
even

attem
pt

to
prove

the
elem

ents
of

estoppel;
nor

could
it.

A
cceptance

of
an

application
by

O
SE

never
guarantees

approval
by

the
State

E
ngineer.

T
he

State
E

ngineer
“m

ay
.
.
.

refuse
to

consider

or
approve

any
application

.
.
.

if,
in

his
opinion,

approval
w

ould
be

contrary
to

the
conservation

of
w

ater
w

ithin
the

state
or

detrim
ental

to
the

public
w

elfare
of

the
state.”

N
M

SA
1978,§

72-5-7

(em
phasis

added).
Furtherm

ore,
the

“com
pleteness

and
accuracy

of
the

notice
for

publication
is

the
responsibility

ofthe
applicant,”

and
if

“there
are

substantive
errors

in
the

published
notice,

it

shall
be

re-advertised
at

the
expense

ofthe
applicant.

§
19.27.1.13

N
M

A
C

(em
phasis

added).

Finally,
the

“issuance
of

a
notice

for
publication

does
not

in
any

w
ay

indicate
favorable

action
on

“
In

State
cx

rel,
R

eynolds
v.

M
cL

ean,
76

N
.M

.
45,

48
(1966),

the
Suprem

e
C

ourt
declined

to
“reach

the
question

of
w

hether
or

not
the

state
can

be
estopped

to
assert

its
right

in
the

adm
inistration

of
the

public
w

aters
of

the
state,”

thereby
suggesting

estoppel
m

ay
be

possible.
H

ow
ever,

no
know

n
case

has
ever

resulted
in

an
estoppel

against
the

State
E

ngineer.
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the
application

by
the

state
engineer.”

19.27.1.12
N

M
A

C
.

T
hese

statutes
and

regulations

com
pletely

underm
ine

any
claim

of
“justifiable

reliance”
by

the
C

orporation;
indeed,

its
law

yers

had
to

know
that

the
C

orporation’s
application,

seeking
as

itdoes
to

m
onopolize

a
potentially

vast
supply

of
w

ater
for

no
particular

purpose,
w

as
novel

(at
best).

In
any

event,
the

State

E
ngineer

is
not

estopped
from

dism
issing

the
application

on
P

rotestants’
M

otion.

6.
T

he
published

notice
w

as
inadequate

and
P

rotestants
have

standing
to

raise

this
issue

on
behalf

of
the

public.
T

he
C

orporation
contends

that
its

notice
w

as
adequate

and

that,
even

if
it

w
as

not,
Protestants

received
actual

notice
and

thus
lack

standing
to

com
plain.

A
PR

R
esponse

at
2,

11-12,
24-28.

T
he

C
orporation

asserts
the

sam
e

invalid
argum

ents
that

the

N
ew

M
exico

E
nvironm

ent
D

epartm
ent

(“N
M

E
D

”)
asserted

in
M

artinez
v.

M
aggiore

(In
re

N
ortheastern

N
.M

.
R

eg’l
L

andfill),
2003

N
M

C
A

43,
133

N
.M

.
472,

64
P.3d

499,
and

just
like

N
M

E
D

in
M

artinez,
the

C
orporation

m
isunderstands

the
purpose

of
the

statutory
notice

requirem
ents.

T
he

prim
ary

purpose
is

not
to

give
actual

notice
to

“particular
individuals,”

but
to

apprise
all

w
ho

m
ight

be
affected

by
the

application.
içi.

T
he

group
of

potentially
affected

persons
is

not
lim

ited
to

w
ater

rights
ow

ners
or

perm
ittees,

but
expressly

includes
everyone

w
ho

m
ay

“be
substantially

and
specifically

affected
by

the
granting

of
the

application,”
including

the

State
of

N
ew

M
exico

or
any

of
its

branches,
agencies,

departm
ents,

boards,
instrum

entalities
or

institutions,
and

all
political

subdivisions
of

the
state

and
their

agencies,
instrum

entalities
and

in
stitu

tio
n
s.”

1
2

N
M

S
A

1978,
§

72-12-3(D
).

For
exam

ple,
anyone

potentially
affected

by
the

C
orporation’s

recently
revealed

plan
to

construct
a

pipeline
from

its
ranch

in
C

atron
C

ounty
to

2
T

hus,
W

R
D

’s
suggestion

that
only

“w
ater

rights
holders

are
entitled

to
notice

and
an

opportunity
to

be
heard”

(W
R

D
R

esponse
at

5)
is

clearly
incorrect.
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the
C

ity
of

Santa
Fe

w
ould

have
standing

to
file

a
protest,B

yet
the

application
and

published

notice
failed

to
disclose

the
path

or
destination

of
the

proposed
pipeline.

‘
N

or
w

ould
anyone

reading
the

notice
be

able
to

ascertain
w

here
or

for
w

hat
purpose

w
ater

m
ight

be
used,

although

he
or

she
could

glean
that

it
m

ight
be

used
for

any
purpose

anyw
here

w
ithin

seven
counties.

T
his

is
equivalent

to
no

notice
at

all.

T
he

C
orporation’s

claim
that

Protestants
lack

standing
to

com
plain

about
its

failure
to

provide
notice

has
no

m
erit.

First,
if

the
C

orporation
w

ere
correct,

then
no

one
could

ever

question
the

published
notice:

O
SE

w
ould

be
estopped

from
com

plaining,
Protestants

w
ould

lack
standing,

and
those

directly
injured

by
im

proper
notice

w
ould

be
absent

from
the

hearing.

T
his

absurd
result

could
not

have
been

intended
by

the
L

egislature,
because

it
w

ould
defeat

the

purpose
of

im
posing

statutory
notice

requirem
ents.

M
oreover,

Protestants
have

standing
to

“vindicat[eJ
the

general
public’s

right
to

participate
in

the
perm

itting
process

in
addition

to
their

ow
n

right
to

proper
statutory

notice.”

M
artinez

¶
18.

Protestants
have

this
standing

because,
first,

each
of

them
claim

s
“an

injury
in

fact,”
i.e.,

that
the

granting
of

the
C

orporation’s
application

w
ill

im
pair

their
w

ater
rights

and

violate
the

other
statutory

criteria
for

issuance
of

a
perm

it.
Id.¶

19.
Second,

Protestants
and

13
T

he
extent

of
the

pipeline
w

as
first

revealed
by

the
C

orporation’s
public

relations
person,

w
ho

cam
e

out
w

ith
a

report
dated

M
arch

2011.
T

he
report

is
available

at
http://w

w
w

.abqjournal.com
labqnew

s/john-fleck-nm
-science-m

ainm
enu-3

1/28600-updated-
augustin-plains-w

hite-paper.htm
l.

T
he

report
also

reveals
the

C
orporation’s

intent
to

provide
w

ater
throughout

a
vast

trans-basin
“service

area,”
as

if
the

C
orporation

w
ere

a
regulated

public
w

ater
utility

w
ith

custom
ers

located
in

a
third

of
the

state.
T

he
C

orporation,
of

course,
is

not a
public

utility
and

has
no

“service
area.”

A
ny

such
pipeline,

how
ever,

w
ould

involve
decades

of
negotiations

w
ith

hundreds
of

property
ow

ners,
including

federal,
state

and
tribal

sovereigns.
E

ach
of

these
w

as
entitled

to
proper

notice
of

the
intended

right
of

w
ay.

T
he

C
orporation

w
ill

also
have

to
file

m
ultiple

condem
nation

cases
in

order
to

force
its

w
ay

across
the

lands
of

recalcitrant
landow

ners,
all

of
w

hom
w

ere
entitled

to
proper

notice.
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“absent
opponents”

of
the

C
orporation’s

application
“share

an
im

portant
interest

in
insuring

that”

the
corporation’s

application
does

“not
adversely

affect”
their

w
ater

rights
or

violate
the

other

statutory
criteria,

.
“T

hird,
absent

opponents
of

[the
C

orporation’sI application
have

been

hindered
in

participating
in

the
perm

itting
process

by
[the

C
orporation’sJ

failure
to

publish
notice

as
required

by
Subsection

[72-12-3(D
).”

T
herefore,

pursuant
to

M
artinez,

Protestants
have

standing
to

vindicate
the

public’s
right

to
proper

statutory
notice.

7.
T

he
S

tate
E

ngineer
cannot

rew
rite

the
C

o
rp

o
ratio

n
’s

application.
B

oth

the
C

orporation
and

W
R

D
argue

that
the

State
E

ngineer
can

disregard
the

C
orporation’s

actual

application
and

issue
a

perm
it

strictly
for

irrigation
of

specified
lands

on
the

C
orporation’s

ranch.

A
PR

R
esponse

at
30-31;

W
R

D
R

esponse
at

4,
5,

7.
T

hey
argue

that
the

“State
E

ngineer
is

not

bound
by

the
am

ount
requested

in
an

application”
and

that
the

C
orporation

did
eventually

identify
specific

lands
to

be
irrigated.

icL
T

he
C

orporation
and

W
R

D
are

m
istaken

for
the

follow
ing

reasons:

a.
A

lthough
the

State
E

ngineer
m

ay
grant

a
perm

it
“for

an
am

ount
less

than

that
asked

for
in

the
application,”

§
1.27.1.10

N
M

A
C

,
no

regulation
or

statute
grants

him
pow

er

to
redesign

the
C

orporation’s
proposed

“project”
or

to
aw

ard
consolation

prizes.
T

he

C
orporation

applied
to

appropriate
54,000

A
FY

from
its

ranch
via

37
w

ells
in

order
to

provide

w
ater

for
any

purpose
anyw

here
w

ithin
seven

N
ew

M
exico

counties,
and

the
public

notice
of

its

application
(albeit

inadequate)
w

as
based

entirely
on

this
stated

intention.
If

the
C

orporation

desires
to

change
its

intention
to

one
of

only
irrigating

specific
lands

on
its

ranch,
then

this
is

an

entirely
different

project
w

hich
requires

an
entirely

different
application,

priority
date,

and
public

notice
in

order
to

be
consistent

w
ith

law
.

Indeed.
W

R
D

adm
its

that
a

notice
w

hich
provides

R
E
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“m
isleading

inform
ation

about
the

m
atter

to
he

heard”
w

ould
violate

due
process.

W
R

D

R
esponse

a
t

6.

b.
T

he
am

ount
of

w
ater

requested
in

the
application

(54,000
A

FY
),

the

num
ber

of
w

ells
(37),

and
the

depth
(3000

feet)
and

diam
eter

(20
inches)

of
the

w
ells

obviously

have
no

rational
relationship

to
irrigating

4,440
acres

of
land.

T
aken

at
face

value,
this

w
ould

require
construction

of
a

m
ulti-m

illion
dollar

w
ell

system
in

order
to

inundate
the

“irrigated”

land
w

ith
w

ater
over

12
feet

deep
per

year.

c.
N

arrow
ing

the
C

orporation’s
application

to
proposed

irrigation
of

specific

ranch
land

does
not

cure
any

of
the

statutory
and

regulatory
filing

violations
identified

above
or

in
P

ro
te

sta
n
ts’

M
o

tio
n

to
D

ism
iss.

d.
T

he
C

orporation
w

ill
not

be
prejudiced

if
forced

to
refile

a
valid

application
to

irrigate
specifically

identified
lands.

Such
an

application
w

ould
request

substantially
less

w
ater,

require
far

few
er

w
ells,

and
draw

far
less

opposition.
M

oreover,

according
to

the
C

orporation,
there

is
plenty

of
w

ater
left

in
the

basin,
so

there
is

little
risk

that

the
available

unappropriated
w

ater
w

ill
run

out
before

it
can

file
a

new
application.

e.
Protestants

w
ill

be
substantially

prejudiced
if

the
C

orporation
is

allow
ed

to

play
bait

and
sw

itch
w

ith
its

application.
U

nless
and

until
the

C
orporation

discloses
exactly

how

m
uch

w
ater

it
intends

to
request

for
irrigation

and
the

num
ber,

depth
and

location
of

proposed

w
ells.

Protestants
cannot

adequately
analyze

the
“revised”

project’s
im

pact
or

prepare
for

hearing.
M

oreover,
taxpayers

and
the

parties
in

this
case

should
not

be
forced

to
bear

the

expense
of

conducting
an

evidentiary
hearing,

am
ounting

to
hundreds

of
thousands

of
dollars,

R
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w
hen

the
application

is
invalid

on
its

face
and

fails
to

com
ply

w
ith

law
,

It
should

have
been

rejected
outright

by
W

R
D

;
at

this
stage,

it
should

he
sum

m
arily

d
isrn

issed
i

5

C
O

N
C

L
U

S
IO

N

T
he

C
orporation’s

application
should

be
dism

issed
w

ithout
further

delay
or

w
aste

of
tim

e

and
m

oney.
T

he
application

is
vague

and
obviously

speculative.
T

hrough
this

application
the

C
orporation

seeks
to

m
onopolize

a
potentially

vast
supply

of
public

w
ater

to
serve

any
potential

need
anyw

here
w

ithin
all

or
part

of
seven

N
ew

M
exico

counties.
A

lthough
N

ew
M

exico
is

obviously
an

arid
state

and
subject

to
drought,

w
ater

law
dem

ands
specificity.

N
o

person
has

ever
obtained

a
w

ater
right,

w
hether

in
N

ew
M

exico
or

any
other

prior
appropriation

state,
based

on
speculation

about
possible

future
dem

ands
som

ew
here

w
ithin

a
vast

area
of

the
state.

E
ven

regulated
public

w
ater

utilities
and

m
unicipalities

are
lim

ited
to

defined
service

areas
and

populations,
and

even
then

they
can

only
acquire

w
ater

rights
forty

years
in

advance
of

projected

dem
and.

T
he

C
orporation

is
neither

a
public

utility
nor

a
m

unicipality.
Ithas

no
“service

area.”

A
ccordingly,

there
is

no
w

ay
of

determ
ining

how
m

uch
w

ater
it

m
ay

need
to

appropriate,
or

the

tim
ing

of
that

need,
because

the
C

orporation
w

ould
notbe

lim
ited

to
serving

any
particular

population
or

service
a
re

a
.

1
6

A
perm

it
such

as
that

requested
by

the
C

orporation
w

ould
thus

bestow
upon

it
a

heretofore
unknow

n
special

status,
giving

itthe
ability

to
sit

atop
and

m
onopolize

a
potentially

vast
supply

of
w

ater,
unlim

ited
by

the
“40-year

statute”
or

the
doctrine

of
beneficial

use.
T

he
requirem

ent
of

putting
w

ater
to

beneficial
use

w
ithin

a
reasonable

tim
e,

m
oreover,

w
ould

im
pose

no
real

lim
it.

A
fter

all,
an

epic
private

w
ater

project
such

as
that

15
W

R
D

assum
es

that
the

C
orporation

w
ill

sim
ply

file
a

new
application

that
com

plies
w

ith
law

.
W

R
D

R
esponse

at
5.

W
hy

W
R

D
m

akes
this

assum
ption

is
unclear.

M
oreover,

this
has

no
bearing

on
w

hether
the

State
E

ngineer
should

reject
the

current
application,

and
W

R
D

’s
acceptance

of
an

invalid
application

should
not

be
allow

ed
to

prejudice
Protestants.

6
Seven

counties
is

not
a

m
eaningful

lim
itation.
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proposed
by

the
C

orporation,
including

a
pipeline

from
C

atron
C

ounty
to

the
C

ity
of

Santa
Fe,

could
reasonably

require
decades

and
cost

m
any

m
illions

of
dollars

to
com

plete.
B

ut
this

is
not

consistent
w

ith
law

.
U

nder
the

law
,

the
C

orporation
is

not
entitled

to
special

treatm
ent

or
special

status.
Its

application
m

ust
either

com
ply

fully
w

ith
the

law
as

it
exists

or
be

dism
issed,just

as

any
other

application.
B

ecause
its

application
does

not
com

ply
w

ith
law

,
it

m
ust

be
dism

issed

R
espectfully

subm
itted:

N
E

W
M

E
X

IC
O

E
N

V
IR

O
N

M
E

N
T

A
L

L
A

W
C

E
N

T
E

R

B
y
:
_
_
_
_
_
_

R
.

B
ruce

F
rederick

D
ouglas

M
eiklejohn

Jon
B

lock
E

ric
Jantz

1405
L

uisa
Street,

Ste.
5

S
anta

Fe,
N

M
87505

(505)
989-9022

bfrederick@
nm

elc.org

A
ttorneys

fo
r:

A
bbe

Springs
H

om
eow

ners
A

ss’n,
M

anuel
&

G
ladys

B
aca,

R
obert

and
M

ona
B

assett,
Sam

and

K
ristin

M
cC

ain,
R

ay
C

.
and

C
arol

W
.

P
ittm

an,
M

ary
C

atherine
R

ay,
S

tephanie
R

andolph,
D

aniel
R

ael,
K

enneth

R
ow

e.
K

evin
&

P
riscilla

L
.

R
yan,

John
and

B
etty

S
chaefer,

Janice
S

im
m

ons.
S

usan
S

chuhardt.
Jim

S
onnenberg,

A
nne

S
ullivan,

M
argaret

T
hom

pson
&

R
oger

T
hom

pson.
D

onald
and

M
argaret

W
iltshire,

M
ike

L
oya,

D
on

and
Joan

B
rooks,

M
ax

P
adget.

Janice
P

rzybyl,
John

H
.

P
reston

&
P

atricia
A

.
M

urray
P

reston.
D

ennis
and

G
ertrude

O
’T

oole,

W
anda

P
arker,

B
arney

and
P

atricia
P

adgett,
K

arl
P

adget.
W

alter
and

D
iane

O
lm

stead,
K

enneth
M

roczek,
P

eter
John

and
R

egina
M

.
N

aum
nik,

R
obert

N
elson,

Jeff
M

cG
uire,

M
ichael

M
ideke,

A
nne

S
chw

ebke
B

ill
S

chw
ebke,

C
hristopher

S
cott

S
ansom

,
M

.
Ian

Jenness,
M

argareet
Jenness,

P
atti

earP
aw

,
T

hom
as

B
etras,

Jr.,
L

isa
B

urroughs,

B
ruton

R
anch,

L
L

C
.

Jack
W

.
B

ruton.
D

avid
&

T
ern

B
row

n,
A

nn
B

oulden.
C

harles
&

L
ucy

C
loyes.

M
ichael

D
.

C
odini,

Jr..
R

andy
C

oil.
C

oil
F

am
ily

P
artnership.

Jam
es

&
Janet

C
olem

an.
T

hom
as

A
.

C
ook,

G
loria

W
einnich.

R
andy

C
ox.

O
w

en
L

orentzen.
R

obert
M

acK
enzie.

M
aureen

M
..

M
acA

rt
&

Jam
es

W
etzig.

D
ouglas

M
arable.

T
hea

M
arshal,

Sonia
M

acdonald,
G

ary
and

C
arol

H
egg,

Patricia
H

enry,
T

om
C

surilla.
Sandy

H
ow

,
A

m
os

L
afon,

C
leda

L
enhardt,

H
om

estead
L

andow
ners

A
ssoc.,

E
ric

H
ofstetter.

C
atherine

H
ill,

M
arie

L
ee,

R
ick

and
P

atricia
L

indsey,

V
ictoria

L
inehan,

G
ila

C
onservation

C
oalition.

M
ichael

H
asson.

D
on

and
C

heryl
H

astings.
P

atricia
E

berhardt,
R

oy

Farr.
Paul

and
R

ose
G

easland.
L

ouise
&

L
eonard

D
onahe.

R
ay

and
K

athy
Sansom

.
John

and
E

ileen
D

odds.
B

ryan

and
B

everley
D

ees.
M

ichael
&

A
nn

D
anielson.

W
ildw

ood
H

ighlands
L

andow
ners

A
ssoc..

N
ancy

C
row

ley.
R

oger

and
D

olores
(Jeanne)

D
aigger.

M
ary

R
akestraw

.

C
E

R
T

IF
IC

A
T

E
O

F
SE

R
V

IC
E

:
I certify

that
I

served
a

copy
of

the
foregoing

paper
on

the
parties

entitled
to

service

on
the

1
3

t
h

day
of

M
ay,

2011.

R
.

B
ruce

Frederick
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