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SECOND JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF BERNALILLO

AQUIFER SCIENCE, LLC

Applicant-Appellant,

V-

SCOTT A. VERHINES, No. D-202-CV-2014-07209
NEW MEXICO STATE ENGINEER,

Appellee,

and

COUNTY OF BERNALILLO, NEW MEXICO, et al.,

Protestants-Appellees.

PROTESTANTS MOTION TO COMPEL AMOUNT OF ATTORNEY FEES

Pursuant to Rule 1-037(A) NMRCP, Protestants-Appellees respectfully file this Motion
to Compel Applicant-Appellant Aquifer Science, LLC [“AS”], to produce the dollar amount of
attorney fees and related costs (not invoices which may reveal attorney client communications or
attorney work product) incurred by AS through January 31, 2017. This includes all costs of
preparing the AS Application, the 2013 hearing before the Office of the State Engineer [“OSE”]
and this de novo appeal. Undersigned counsel made a good faith effort to resolve this discovery
dispute before filing this motion. See, Exhibit A, attached hereto, an email exchange between
Paul Hultin, attorney for Protestants, and Jeffrey Fornaciari, attorney for AS.

l. PROCEDURAL BACKGROUND.

This discovery dispute arose during the February 7, 2017 deposition of Dorothy Timian-

Palmer, the Chief Executive Officer of Vidler Water Company [“Vidler”]. Vidler is a wholly

owned subsidiary of Pico Holdings, Inc., [“PICO”] a NASDAQ listed investment holding



Company. Vidler is the owner of Vidler New Mexico, LLC, [“Vidler NM”]. Vidler NM is the
95% owner of AS. The Vidler executives manage AS for PICO and are the AS decision makers.!
As requested by Protestants, at her deposition Ms. Timian-Palmer produced an eleven-
page spread sheet that detailed by year and payee the approximately $5,800,000 incurred and
paid by PICO on behalf of AS through January 31, 2017 in drilling two exploratory wells,
preparing the AS Application and conducting the 11 day OSE hearing, and now this de novo
appeal. In addition to the spread sheet detailing the $5,800,000 expended by PICO on the AS
application, AS was asked to produce the amount of attorney fees incurred by AS. Exhibit B,
attached hereto, excerpt from the Deposition of Ms. Timian-Palmer, at 8:2-17. Mr. Fornaciari
objected without stating any reason. The sole objection asserted by AS is that the amount of
attorney fees is not related to any issue in the case and is not reasonably calculated to lead to the
discovery of admissible evidence. See generally, Exhibit A.
1. ARGUMENT

A Facts.

On April 11, Protestants filed a Motion for Summary Judgment which argues that the
undisputed facts in this case require an inference that the AS Application is an unlawful
speculative scheme to appropriate 717 acre feet of ground water. See generally Exhibit C
attached hereto, undisputed facts section excerpted from the Motion for Summary Judgment. The

undisputed facts show that PICO has invested $5,800,000 (not including the amount of attorney

' See generally the facts and testimony referenced in this Motion are set out in Exhibit ‘C’
attached hereto, the undisputed facts contained in Protestants Motion for Summary Judgment at 1-5,
which includes filed citations to depositions taken in this case as well as PICO press releases and public
filings with the United States Securities and Exchange Commission, and Exhibit ‘B’ at 6-9 of Ms.
Timian-Palmer’s deposition, and the schedules of PICO disbursements referenced therein and provided as
an attachment to deposition as Exhibit 105 (and attached hereto as Exhibit ‘D’, an excerpt from Exhibit
105).



fees and related costs) and is committed to “spend what it takes” to gain control over ground
water where there is no concrete, legal, or economically viable place of use. Id. at { 8.

Daniel B. Stephens and Associates (DBSA) is an engineering firm that employs AS’s
technical experts in this case who will testify about availability of water and impairment. DBSA
constructed the computerized ground water model that will provide a purported foundation for
purported expert opinion on these issues. From 2009 through 2013, the year of the OSE hearing,
DBSA had been paid $1,302,880.52. Since the OSE hearing DBSA has been paid an additional
$344,125.50 to create a new ground water model, prepare new opinions for this case, and
participate in discovery. Thru January 31, 2017 of the total $5,800,000 invested in the AS
Application, PICO has paid DBSA, AS’s primary testifying experts, $1,647,006. See generally
Exhibits ‘C” and ‘D’.

Steven Hartman, Executive Vice President of Vidler, testified that, assuming the permit
was granted, he had no idea how the money invested by PICO would come back to it: “At this
point in time we just don’t know.” Exhibit ‘C” at § 27. Mr. Hartman concisely summarized the
utter lack plans for how the 717 acre feet of water will be put to beneficial use should the AS
Application be approved:

Q. Okay. So, assuming that you get the permit and the case
becomes final, then at that point you and Mr. Gately (President of

Campbell Farming Corporation, the 5% owner of AS) are going to sit down and
talk about what’s next; is that right?

A.  Yes
Q And at this point you have no idea with that is?
A. ldonot.

Id. at § 30.
This staggering amount of money and an open-ended commitment to “spend what it

takes” is relevant to prove unlawful speculation especially when Vidler/PICO has no idea



whether the proposed beneficial use is real or economically viable. Neither AS nor Campbell
Farming Corporation [“CFC”] the 5% owner of AS has made any analysis of whether the so-
called place of beneficial use is economically viable. Exhibit ‘C’ at | 22, 24, 25, 26.

Evidence of an additional $300,000 or whatever amount in attorney fees and costs has
been paid by PICO makes the evidence of speculation even more factually compelling.

B. Legal Authority.

NMRA Rule 1-26(B)(1) defines the scope the scope of discovery in a civil action and
provides in pertinent part:

In general, Parties may obtain discovery of any information, not privileged, which

is relevant to the subject matter involved in the pending action. The information

sought need not be admissible at trial if the information sought appears reasonably

calculated to lead to the discovery of admissible information.
Id. This Court has ruled that all four of the statutory requirements for granting a ground water
appropriation application are at issue in this case: whether there are (1) “unappropriated waters,
(2) that the proposed appropriation would not impair existing water rights from the source, (3) is
not contrary to conservation of water within the state, and (4) is not detrimental to the public
welfare of the state.” NMSA 1978, § 72-12-3

Speculation in water is not consistent with beneficial use, is contrary conservation of
water within the state, and is detrimental to the public welfare of the people of New Mexico. See
generally the authorities cited in Protestant’s Motion for Summary Judgment (filed April 11,
2017). The attorney fees incurred by AS and paid by PICO are a necessary element of the
millions of dollars invested by PICO as part of its speculative scheme to acquire water owned by
the people of New Mexico. The facts cited in this motion and Exhibits B, C and D demonstrate

that the amount of attorney fees through January 31, 2107 are probative of a speculative scheme

that implicates the Constitutional requirement of beneficial use and the statutory requirements



that any appropriation of ground water is not contrary to the conservation of water within the
state and is not detrimental to the public welfare of the state.
I1l.  CONCLUSION.
For the reasons set forth above this court should grant this Motion to Compel and order
AS to disclose the amount of attorney fees and costs incurred by AS and paid on its behalf by
PICO through January 31, 2017 in the same form as the schedule of costs produced by Vidler .
Respectfully submitted:

NEW MEXICO ENVIRONMENTAL LAW CENTER

—
-

Jonathan M. Block, Eric D. Jantz,
Douglas Meiklejohn, Jaimie Park

New Mexico Environmental Law Center
1405 Luisa Street, Suite 5

Santa Fe, NM 87505

(505) 989-9022

jblock@nmelc.org

and

Paul Hultin /s/ electronic signature by permission
Paul Hultin

1237 1/2 Cerro Gordo Rd.
Santa Fe, NM 87501
(505) 982-6227

paul@phultin.com
Counsel for Protestants-Appellants

CERTIFICATE OF SERVICE
I, Jonathan Block, certify that on 17th day of April, 2017, | filed the foregoing
Protestants-Appellees’ Motion to Compel Amount of Attorney Fees electronically through the
CM/ECF System, causing parties and counsel of record to be served by electronic means as more
fully reflected on the Notice of Electronic Filing.

_

Jonathan Block
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Exhibit 'A" - Email exchange
re: providing AS's attorneys
fees and costs

From: Jeff Fornaciari <jfornaciari@hinklelawfirm.com>

Subject: RE: Aquifer Science Attorney fees

Date: April 5, 2017 at 6:01:19 PM MDT

To: Paul Hultin <paul@phultin.com>

Cc: Jonathan Block <jblock@nmelc.org>, Albright Jeffrey <JAlbright@Irrlaw.com>, Bobbie Collins
<BCollins@Irrc.com>, "Edwards, Amanda" <AEdwards@Irrc.com>, Loretta Baca <lbaca@Irrc.com>,
"Bond, Carla" <CBond@Irrc.com>, "William D. Teel" <wdteel@cybermesa.com>, "Dorothy Timian-
Palmer" <dorothy@vidlerwater.com>, Steve Hartman <shartman@vidlerwater.com>, ""Greg Bushner
(gbushner@vidlerwater.com)™ <gbushner@vidlerwater.com>, Julie Sakura <jsakura@hinklelawfirm.com>

Dear Paul—This will respond to both of your emails sent on April 2, 2017 —the first sent at 6:59
AM requests a schedule listing the amount of attorney’s fees payed by Aquifer Science for State
Engineer proceedings on the Application, and the second sent at 7:16 AM requests “copies of
all of the reports on the operations of Aquifer Science to the management committee on the
financial condition, income and expenses of the company, budgets of the company strategic
plans as laid out on page 12 of 24, Bates No. AS 001of Exhibit 101 [Operating Agreement of
Aquifer Science, LLC].

In response to the first request, Aquifer Science objected to the request at the
deposition and reasserts its objection in this response because the request seeks information
that is not relevant to the issues before the Court in the de novo appeal—which include
whether the appropriation and use of water under the application will 1] impair existing water
rights; 2] be contrary to the conservation of the water of the state; and 3] be detrimental to the
public welfare of the state [see NMSA 1978, Section 72-12-3 [Supp. 2016]]. The request for the
amount of attorney’s fees incurred by Aquifer Science for the administrative proceedings and
the de novo appeal do not even remotely relate to the issues on appeal and are not reasonably
calculated to lead to discovery of admissible evidence [see NMRA 1-026B].

In response to the second request, at the deposition Ms. Timian-Palmer explained that
she was not aware of any Aquifer Science reports to the management committee that are
described above. Following the deposition, Ms. Timian-Palmer searched Aquifer Science’s
records and was not able to locate any of the requested reports—the requested reports do not
exist. Further, Aquifer Science objected to the request at deposition and reasserts its objection
because the request seeks information that is not relevant to the issues before the Court in the
de novo appeal and the request seeks information that is not reasonably calculated to lead to
discovery of admissible evidence.

| trust that this is responsive to your emails. Thanks, Jeff

Jeffrey L. Fornaciari, This message (including attachments) constitutes a confidential attorney-client
Partner or is otherwise a confidential communication from the law firm, Hinkle Shanor
Hinkle Shanor LLP LLP, that is covered by the Electronic Communications Privacy Act, 18 U.S.C.
218 Montezuma Sections 2510-2521, and is intended solely for the use of the individual(s) or
Santa Fe, New Mexico 87501 entity to whom it is addressed. It is not intended for transmission to, or receipt
(505) 982-4554 telephone by, any unauthorized person. If you are not the intended recipient or received
(505) 982-8623 facsimile these documents by mistake or error, please do not read it and immediately

jffornaciari@hinklelawfirm.com notify us by collect telephone call to (505) 982-4554 for instructions on its
destruction or return. If you are not the intended recipient, you are hereby
notified that any disclosure, copying, distribution, action or reliance upon the
contents of the documents is strictly prohibited.
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From: Paul Hultin [mailto:paul@phultin.com]

Sent: Sunday, April 02, 2017 7:00 AM

To: Jeff Fornaciari <jfornaciari@hinklelawfirm.com>

Cc: Jonathan Block <jblock@nmelc.org>; Albright Jeffrey <JAlbright@Irrlaw.com>; Bobbie Collins
<BCollins@Irrc.com>; Edwards, Amanda <AEdwards@Irrc.com>; Loretta Baca <lbaca@I|rrc.com>; Bond, Carla
<CBond@Irrc.com>; William D. Teel <wdteel@cybermesa.com>

Subject: Aquifer Science Attorney fees

Dear Jeff,

At her February 7, 2017 deposition, Ms. Timian-Palmer produced a schedule of the monies paid
by Pico Holdings, Inc.(Pico) prosecuting the Adquifer Science application and de novo appeal.
The schedule did not include attorney fees. At pp, 7-8 we asked that the total amount of attorney
fees be produced. | made it clear on the record that wee are not asking for the invoices which
may contain attorney-client and attorney work product. You objected but did not state a reason.
To be explicitly clear, | reiterate that we are not asking for any privileged information, just the
total amount of attorney fees and expenses incurred for preparation and filing of the application
and for prosecuting same through the end of January, 2017.

In the interest of not burdening the Court with a motion to compel we are asking that you
supplement the schedule produced by Ms. Timian-Palmer with the total amount of attorney fees
incurred and/or paid by Pico in prosecuting the Aquifer Science application and de novo appeal
through January 2017. This will be easy to produce as Ms. Timiam-Palmer testified that the total
can be easily pulled from Pico's Oracle accounting system. Please let me know by the end of the
day Wednesday, April 5 whether you will supplement the schedules produced by Ms. Timian-
Palmer.

Best,

Paul

Paul Hultin

1237 1/2 Cerro Gordo Road
Santa Fe, New Mexico 87501

T 505-982-6227
C 303-929-1060
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STATE OF NEW MEXICO IkMMtB '
COUNTY OF BERNALILLO Excerpt frqm 'Deposmon of
SECOND JUDICIAL DISTRICT Dorothy Timian-Palmer,

COO, Aquifer Science, LLC

NO: D-202-CV-2014-07209

AQUIFER SCIENCE, LLC,

Applicant-Appellant,

_VS_

SCOTT A. VERHINES, NEW MEXICO STATE ENGINEER,
Appellee,

and

COUNTY OF BERNALILLO, NEW MEXICO, et al.,
Protestant-Appellees.

DEPOSITION OF DOROTHY TIMIAN-PALMER

February 7, 2017
9:00 a.m.

218 Montezuma Street
Santa Fe, New Mexico

PURSUANT TO THE NEW MEXICO RULES OF CIVIL
PROCEDURE, this deposition was:

TAKEN BY: PAUL HULTIN
ATTORNEY FOR PROTESTANTS-APPELLEES

REPORTED BY: JAN GIBSON, CCR, RPR, CRR
Paul Baca Court Reporters
500 Fourth Street, NW - Suite 105
Albuquerque, New Mexico 87102

PAUL BACA PROFESSIONAL COURT REPORTERS
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102




Page 2

Page 4

1 APPEARANCES 1 (Note: Insession at 9:00.)
2 For the Applicant-Appellant Aquifer Science:
3 JEFFREY L. FORNACIARI 2 DOROTHY TIMIAN-PALMER
4 E'.'?,%EXSZ%@QOR’ LP 3 after having been first duly sworn under oath,
Santa Fe, New Mexico 87504 4 was questioned and testified as follows:
5 505-982-4554
jfornaciari@hinklelawfirm.com 5 BY MR. HULTIN
6 . . .
For the Appellee NM Engineer: 6 Q. Good morning. My name is Paul Hultin. |
v WILLIAM TEEL 7 represent the protestants today and | will be one of
8 LAW OFFICE OF WILLIAM D. TEEL, PC 8 the attorneys taking your deposition today. Please
P.O. Box 1289
9 Corrales, New Mexico 87048 9  state your name for the record.
I 505-%?0-%4% 10 A. Dorothy Timian-Palmer.
wdteel@cybermesa.com
11 y 11 Q. And are you employed?
For the Protestants-Appellees Bernalillo Ct , et
12 al(:)l’ € Protestan ppeliees bernalillo ounty €l 12 A I am.
13 JONATHAN M. BLOCK 13 Q. By whom?
1405 Luisa Street, Suite 5 .
14 Santa Fe, New Mexico 87505 14 A. Vidler Water Company.
505-989-9022 Ext. 22 ; i
15 block@nmelc.org 15 Q. What is your position there?
16 z\?’lJ?L lll—12UI6TIN cordo Road 16 A. I'm president CEO.
17 Santa Fe, ﬁ;‘; M‘;;SO 8°7a501 17 Q. What are your responsibilities?
18 505-982-6227 18 A. loversee the operations and management of
paul@phultin.com
19 JEFFREY ALBRIGHT 19 Vidler Water Company.
LEWIS ROCCA ROTHGERBER CHRISTIE, LLP 20 . .
20 201 Third Street, NW Q. s Vidler Water Company a legal entity?
Suite 1950
21 Albuguerque, New Mexico 87102 21 A. Yes. Yes. . i
” 505-764-5435 22 Q. And what kind of legal entity?
23 Jalbright @rrc.com 23 A. It's a Nevada corporation.
24 ALSO PRESENT: Janet Winchester Silbaug, Mark Moll, i )
Steve Hartman, Greg Bushner, Dan McGregor 24 Q. Who OWI']S. Vidler Water Company*
25 25 A. PICO Holdings. It's a wholly owned
Page 3 Page 5
1 INDEX 1 subsidiary of PICO Holdings.
2 THE WITNESS: PAGE: 2 Q. How long has Vidler Water company, a
3 DOROTHY TIMIAN-PALMER 3 Nevada corporation, been in existence?
4 Examination by Mr. Hultin....... 4 4 A.  Well, Vidler Water Company was formed in
5 Examination by Mr. Albright....71 5 probably '95 or '96, 1995 or 1996, but it was formed
6 Examination by Mr. Hultin...... 95 6  asaDelaware corp. | came on board in December
7 Reporter's Certificate............. 100 7 of '97, and sometime in the early 2000s we moved it
8 8 from a Delaware corp to a Nevada corp.
9 EXHIBITS 9 Q. I'm sorry, you came on in -
10 105. Responses and Objections........ 6 10 A. December of 1997. | came on as the chief
11 106. Timian-Palmer CV............... 14 11 operating officer.
12 107. Diagram of Company Hierarchy...16 12 Q. Ms. Timian-Palmer --
13 13 A. You can call me Dorothy. It gets a little
14 14 long.
15 15 Q. Allright. Dorothy, I'm Paul. That's
16 16 good.
17 17 A. Okay.
18 18 Q. We served arequest for production of
19 19 documents on -- | believe it was Aquifer Science.
20 20 And there were some documents produced and there was
21 21 a deposition notice that asked you to bring certain
gg 22 documents to your deposition.
o4 23 A. Yes.
o5 24 Q. Do you have any documents to produce?
25 MR. FORNACIARI: Yes, we do. We have

2 (Pages 2t0 5)

PAUL BACA PROFESSIONAL COURT REPORTERS
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102




Page 6

Page 8

1 actually provided those documents to the attorneys 1 ask for that.
2 in this room. 2 Q. Okay. I'm going to ask you for that
3 Q. Okay. We asked for -- this is the Aquifer 3 verbally now. Do you know what the total lawyer
4 Science's First Amended Responses and Objections to 4 fees in the case are?
5 Notice of Deposition Duces Tecum to Dorothy 5 A. ldon't have it with me.
6 Timian-Palmer; is that correct? 6 Q. We would ask you to provide that as well.
7 MR. FORNACIARI: Correct. 7 MR. FORNACIARI: We're going to object to
8 (Note: Exhibit 105 marked.) 8 that.
9 Q. That's been marked as Exhibit 105. Can 9 MR. HULTIN: On what basis, Jeff?
10  you identify that, please, Dorothy? 10 MR. FORNACIARI: It is probably
11 A. Yeah. Exhibit 105, first amended responds 11 containing -- are you just asking for fees in total?
12 and objections to the notice of deposition of 12 MR. HULTIN: Just the number. We don't
13 Dorothy Timian-Palmer. 13 want any attorney/client privileged information
14 Q. And there are some attachments to that, | 14 unless you waive it.
15 believe, that are marked with a Bates number. 15 MR. FORNACIARI: We're not waiving it.
16 That's this number down here? 16 MR. HULTIN: | wouldn't expect that you
17 A. Yes. 17 would.
18 Q. And that's Bates Nos. AS 00209 through AS 18 Q. Let's go through this page by page,
19 00219; is that correct? 19 Dorothy. The first page number is AS 00209 and --
20 A. Yes. 20 A. That's the total of all the years.
21 Q. Let's make those all a part of Exhibit 21 Q. Okay.
22 105. Were you involved in the preparation of the 22 A. That doesn'tinclude driling. That's
23 schedules? 23 everything but drilling.
24 A. lwas. 24 Q. Okay. So that's $2,286,057, correct?
25 Q. And would you tell me what those schedules 25 A. Yes.
Page 7 Page 9
1 are? That is Bates Nos. AS 00209 through and 1 Q. Behind that you have the detail for that.
2 including AS 00219. 2 A. Yes.
3 A. So you asked for costs associated with the 3 Q. Byyear?
4 drilling and exploration of the wells on the 4 A. Yes.
5 Campbell Ranch. | provided that. Then you asked 5 Q. And then the last two pages, if |
6 for any other costs associated with that operation, 6 understand it, are Bates Nos. 00218 and AS 00219.
7 engineering, whatever went along with the drilling. 7 A. Yes. So on the second page, AS 00219,
8 So what | did is -- that's what | did. I'm sorry, | 8 that's the grand total of all the drilling
9 started to answer more questions and you haven't 9 operation, 3.5.
10 asked them. 10 Q. So the grand total not including
11 Q. Okay. What did you do? 11 attorney's fees is -- looks to me, if | do my math
12 A. When | got the request, our accounting is 12 right, about $5,600,000; is that right?
13 done at the corporate level, which is in San Diego, 13 A. No, you didn't do your math right.
14 California. | called the accountants and | said, "I 14 $5,800,000.
15 need to put together this information.” Because | 15 Q. Okay.
16 see the bills, | okay the bills. The bills are 16 A. Approximately.
17 okayed at the Vidler level but they go up to the 17 Q. And under the contribution agreement the
18 corporate level to be paid so | don't house the 18 Aquifer Science entity is required to put in an
19 bills. 19 initial capital contribution of $5 million dollars,
20 We have an accounting system by the name 20 correct?
21 of Oracle, so they put in whatever they need to put 21 A. Yes.
22 in to have all the costs generated with the Campbell 22 Q. And then supplemental contribution of a
23 Ranch or Aquifer Science project. So you got all 23 second $5 million dollars?
24 the drilling and you got all the costs other than 24 A. Yes.
25 you didn't get any lawyer fees because you didn't 25 Q. And is that -- do you have the option to

3 (Pages 6to0 9)
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Exhibit 'C’
Undisputed facts from
Protestant-Appellees'
Motion for Suimmary Judgment

l. UNDISPUTED FACTS.

1. Pico Holdings, Inc., [“PICO”] is a California-based investment holding company
and developer of water in the Southwestern United States. PICO is a publically owned company
whose stock is listed on the NASDAQ stock exchange. In a March 2, 2017 Press release, PICO’s
President and Chief Executive Officer Max Webb stated, “As part of our stated strategy of
monetizing assets to enable return of capital to our shareholders, we entered into a number of
transactions aimed at furthering this goal: We entered into significant water sales transactions in
2016 that closed in the first quarter of 2017 pursuant to which we realized gross proceeds of $25
million.”>. PICO operates its water development business through Vidler Water Company
(Vidler) which it owns.

2. The ownership structure and flow of funds between PICO, PICO owned shell
companies including Vidler and Vidler New Mexico (Vidler NM) which is owned by Vidler, and
AS are established in the deposition testimony of Vidler executives and as well as in reports filed
by PICO with the United States Securities and Exchange Commission (“SEC”).?

3. Applicant AS is a limited liability company which is 95% owned by Vidler New
Mexico LLC (“Vidler NM”) and 5% owned by Campbell Farming Corporation (CFC). AS was
created in November, 2008 when Vidler NM and CFC entered into agreements defining
ownership, funding, capital structure and distribution of revenues for the operations of AS.
Vidler NM is 100% owned by Vidler. Deposition of Stephen Hartman, Executive Vice President
of Vidler Water Company, at 4-5 (February 8,2017) (“Hartman”); Deposition of Robert Gately,
President of Campbell Farming Corporation, at 65-67:18-7 (March 24, 2017) (“Gately™).

4. Vidler NM does not have any employees and is wholly owned by Vidler. Vidler
is wholly owned by PICO and has current water holdings in Colorado, New Mexico, Arizona,
and Nevada. All the funds invested in the AS project were paid directly by PICO to the various
drilling contractors, consultants and lawyers working for AS. The salaries of the Vidler
employees who are working on the AS project are paid by Nevada Land and Resource Holdings,
which is wholly owned by PICO. Deposition of Gregory Bushner, Vice President of Water
Resource Development for Vidler Water Company, Inc., at 6:23-24; 6-7:14-15; 15-16:18-22
(January 31, 2017).

5. Vidler and Vidler NM do not directly invest funds in the AS Application. Vidler
and Vidler NM maintain bank accounts only for petty cash. All revenues from Vidler projects are
paid to PICO and all money invested, profits and losses, and assets acquired and sold with
PICO’s cash are recorded on PICO’s audited financial statements and are reported to the SEC.
Deposition of Dorothy Timian-Palmer, President of Vidler Water Company, Inc., at 10-11:12-
14; 15-21:7-16 (February 7, 2017) (“Timian-Palmer”).

2 http://investors.picoholdings.com/phoenix.zhtml?c=112782&p=irol-newsArticle&ID=2250928
(Last visited April 4, 2017).

* Required SEC Commission filings for PICO are available via SEC file number 33-36383.
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6. Vidler is owned by PICO. PICO is a publically owned investment holding
company whose stock is listed on the NASDAQ stock exchange.®. PICO has three operating
segments: water, real estate, and corporate. Vidler/PICO has ongoing water investments in New
Mexico, Colorado, Arizona, and Nevada.’

7. Vidler holds itself out to the public on the PICO web page as a successful and
profitable investor in water: “Since 1995, we [Vidler] have invested over $300 million in more
than 20 water resource development projects and through 2013 have realized in excess of $200
million from the sale of eight of these projects.”®

8. To date, not including attorney fees and costs and the costs of this appeal, PICO
has directly invested $5,800,000 in preparing and prosecuting the AS Application. Timian-
Palmer at 9-10 (February 7, 2017) (“Timian-Palmer”). Vidler plans to continue to invest in the
AS application. /d. at 9-10:25-5.

9. The proposed place of beneficial use for the water sought by the AS Application
is the Campbell Farming Corporation Master Plan (“MP”’) adopted by the Town of Edgewood in
2002. Exhibit ‘A’ attached hereto (Excerpts from Exhibit 97 from depositions in this case); see
also Timian-Palmer at 27-28.

10. The MP covers 8,046 acres of which 6,826 acres have been annexed by
Edgewood. (Ex. ‘A’ at 1) and will be comprised of four distinct villages. (Ex. ‘A’ at 7). Village 1

is described in the MP as a community of approximately 1,220 gross acres and 807 dwelling
units (Ex. ‘A’ at 8).

11.  The approved MP does not include Village 1. Gately at 41-42:4-4.

12. Village 1 is located in Bernalillo County and was not annexed by Edgewood.
Gately at id.; see also 61-63:13-21.

13.  Vidler did not learn that Village 1 was not part of the approved MP until the 2013
OSE hearing in the case. Timian-Palmer at 82:5 -11.

14. Ms. Timian-Palmer has never worked on a master plan where some of the land
was not annexed as part of the master plan. Timian-Palmer at 82-83:22-2.

15. Mr. Hartman did not know that Village 1 was not part of the MP when Vidler and
CFC entered into their agreements in 2008; Hartman considered this to be a material
misrepresentation by Mr. Gately. Hartman at 41-42:22-7.

* http://investors.picoholdings.com/phoenix.zhtml?c=112782&p=irol-irhome

> http://www.picoholdings.com/core-businesses.html

® http://www.vidlerwater.com/company.html
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16. Ms. Timian-Palmer admitted that if Bernalillo County does not approve the
Village 1 portion of the MP, that approximately 100 acre-feet of water would not be put to
beneficial use. Timian-Palmer at 62-63: 20-2; id. at 63-64:24-1.

17. The MP states that the owner of the property, Campbell Farming Corporation
(“CFC”) has enough water to complete “more than one half” of the project water requirements—
and that amount was calculated with Village 1 included in the MP. Exhibit ‘A’ at 97. The MP
states that the amount of water required for the buildout of the MP (including Village 1) is 1,186
ac-ft./yr. Id. Half of that is 593 ac-ft. The AS Application on appeal requests 717 acre-feet of
water per year.

18. The owner of the MP land and proponent of the MP is Campbell Farming
Corporation [“CFC”]. President Robert Gately is the only employee of CFC. Gately at 16:4:14.

19. CFC’s office is currently located in Las Vegas, Nevada where it has been located
for approximately three months. Gately at 16-17:13-2. Before that CFC’s office was located in
Phoenix for about a year. Id. at 17:7-11.

20. As of the date of the Gately deposition, CEC had a web site,’ but according to Mr.
Gately it had not been updated since 2005 because CFC is not actively developing or marketing
any property. Gately at 33:6-18. When questioned, Mr. Gately indicated that he was not even
following changes to Edgewood’s regulations regarding master plans, stating, “I’m not saying
there aren’t any. [’m just - I’'m not aware of any.” Id. at 157-158:25-4.

21. Ms. Timian-Palmer testified that she has no basis for any opinion that the real
estate market in the area of the MP has rebounded since the great recession of 2008, and,
notwithstanding PICO’s $5.8 million investment (not including the amount of attorney fees
which Vidler refuses to disclose), she does not know anything about the real estate market in the
arca of the MP. Timian-Palmer at 51:12 -15; id. at 52:1- 8, 9 -14.

22. Mr. Hartman testified: “[I]f there is no water there is no project. If there is no
project there’s no market. And the market doesn’t matter. You don’t go jump off that cliff until
you have your parachute.” Hartman at 28-29: 22-1.

23. Mr. Hartman testified that without a master plan AS has no beneficial use for
water, and that Vidler has made no investigation of the economic viability of the MP. Hartman
at 47:10-18 (“until there is water, we’re not going to jump off that bridge”).

24. Mr. Gately testified that CFC had no documents regarding any analysis of the
commercial real estate and housing markets in the area of the MP, and that any such market
studies or analyses would be much more than a decade old. Gately at 83-94:24-10.

25. Like Vidler, CFC has done no analysis of the economic viability of the MP since the
great recession of 2008. Gately at id.

7 http://campbellcorporation.com
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26. Mr. Hartman testified that Vidler owns 95% of the water if the application is
granted. Hartman at 51:18-21.

27.  Mr. Hartman testified that, assuming that the permit was granted, he had no idea
how the money invested by PICO would come back to it: “at this point in time we just don’t
know. It could end up being any number of things.” Hartman at 50:8-10. He testified that Vidler
has all the economic power to decide whether and on what terms to sell the water should the
application be granted. Hartman at 52:6-9.

28. Ms. Timian-Palmer also testified that Vidler did not have an agreement with CFC
on how to market the water and that she did not know the economic terms of how PICO would
recover its investment. Timian-Palmer at 66:5-17.

29.  PICO has no plans to invest any cash in the development of the MP, and Mr.
Hartman said that Vidler does not know who will develop the project. Hartman at 54:4-23; id. at
55:11-17.

30.  Mr. Hartman concisely summarized the utter lack of how PICO plans to put the
water to beneficial use should the AS Application be approved:

Q. Okay. So assuming that you get the permit and the case becomes final,
then at that point you and Mr. Gately are going to sit down and talk about
what’s next; is that right.

A.  Yes
Q  And at this point you have no idea with that is?
A. TIdonot.

Hartman at 55:3-10.

I1l. LEGAL ARGUMENT.

A. The Summary Judgment Standard.

Summary judgment is appropriate where there are no genuine issues of material fact and
the moving party is entitled to judgment as a matter of law. Romero v. Philip Morris, Inc., 2010-
NMSC-035, 242 P.3d 280. All reasonable inferences are construed in favor of the non-moving
party; however, the alleged facts at issue must be material to survive summary judgment. /d. The
purpose of summary judgment is to expedite the process of litigation, and avoid unnecessary
trials where there are no genuine issues of material facts supporting claims or defenses. Goradia

v. Hahn Co., 1991-NMSC-040, 810 P.2d 798. In this de novo appeal, the applicant has the
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Exhibit D' -Extract from Ex. 105 to the
Dorothy Timian-Palmer Deposition

Engineering Expenses

APR-11 |AECOM Technical Services Inc Inv. Number: 3, Inv. Date: 13-APR-11 12,389.98
DEC-11 [AECOM Technical Services Inc Inv. Number: 37190414, Inv. Date; 08-DEC-11 940.75
MAR-11 |AECOM Technical Services Inc Inv. Number: 2, Inv. Date: 08-MAR-11 10,763.13
MAR-11 |AECOM Technical Services Inc Inv. Number: 1, Inv. Date: 17-FEB-11 5,060.00
NOV-11 [AECOM Technical Services Inc Inv. Number: 37174255, Inv. Date: 18-OCT-11 4,168.93
SEP-11 |AECOM Technical Services Inc Inv. Number: 371603286, inv. Date: 02-SEP-11 1,088.21
DEC-11 |AECOM Technical Services Inc Inv. Number: 37182756, Inv. Date: 15-NOV-11 760.01
JUN-11 |AECOM Technical Services Inc Inv. Number: 37123528, Inv. Date: 13-MAY-11 12,389.98
JUN-11 |AECOM Technical Services Inc Inv. Number: 37131208, Inv. Date: 07-JUN-11 4,261.28
MAR-11 {[Daniel B. Stephens and Associates Inv. Number: 0212707, Inv. Date: 01-MAR-11 35,336.25
SEP-11 |Daniel B. Stephens and Associates Inv. Number: 0213417, Inv. Date: 24-AUG-11 7,565.18
MAY-11 {Daniel B. Stephens and Associates Inv. Number: 0212930, Inv. Date: 28-APR-11 66,478.22
NOV-11 [Daniel B. Stephens and Associates Inv. Number: 0213672, Inv. Date: 04-NOV-11 10,394.95
AUG-11 |Daniel B. Stephens and Associates Inv. Number: 02133086, Inv. Date: 02-AUG-11 12,048.11
MAR-11 |Daniel B. Stephens and Associates Inv. Number: 0212637, Inv. Date: 11-FEB-11 41,454.73
APR-11 |Daniel B. Stephens and Associates Inv. Number: 0212799, Inv. Date: 24-MAR-11 65,402.59
JAN-11 |Daniel B. Stephens and Associates Inv. Number: 0212470, Inv. Date: 03-JAN-11 38,929.30
JUL-11 Daniel B. Stephens and Associates Inv. Number: 0213171, Inv. Date: 01-JUL-11 128,020.92
JUN-11 |Daniel B. Stephens and Associates inv. Number: 0213057, Inv. Date: 26-MAY-11 61,295.14
NOV-11 |Daniel B. Stephens and Associates Inv. Number: 0213614, Inv. Date: 15-OCT-11 15,315.67
Engineering Expense Total 535,073.33
Consulfing Expenses
MAY-11 |Robert|. Coward Inv. Number: 042611, Inv. Date: 26-APR-11 9,600.00
AUG-11 |Robert!. Coward Inv. Number: 072611, Inv. Date: 26-JUL-~11 1,800.00
MAR-11 |Robertl. Coward Inv. Number: 022211, Inv. Date: 22-FEB-11 6,000.00
JUN-11 |Robert|. Coward Inv. Number: 062611, Inv. Date: 26-JUN-11 9,600.00
JUN-11  |Robert I. Coward Inv. Number: 052511, Inv. Date: 25-MAY-11 9,600.00
DEC-11 |Robert . Coward Inv. Number: 120211, Inv. Date: 02-DEC-11 2,400.00
OCT-11 |Robertl. Coward Inv. Number: 093011, Inv. Date: 30-SEP-11 600.00
JAN-11  |Robert |. Coward Inv. Number: 011411, Inv. Date: 14-JAN-11 7,800.00
APR-11 |Robert |. Coward Inv. Number: 032211, Inv. Date: 22-MAR-11 5,700.00
APR-11 |Robert |. Coward Inv. Number: 032211, Inv. Date: 22-MAR-11 3,900.00
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NOV-11 |{Robert |. Coward inv. Number: 110211, inv. Date: 02-NOV-11 9,600.00
AUG-11 |Robert I. Coward Inv. Number: 072611, inv. Date: 26-JUL-11 7,800.00
Consulting Expense Total 74,400.00
Equipment/Maintenance Expenses
JAN-11__ |wagner Equipment Co - |Inv. Number: P2001001, inv. Date: 30-DEC-10 774.32
Equipment/Maintenance Expense Total 774.32
[ 2011 Total]  610,247.65 |
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Engineering Expenses
MAR-12 |AECOM Technical Services Inc Inv. Number: 37212815, Inv. Date: 23-FEB-12 220.04
JUL-12 |AECOM Technical Services Inc Inv. Number: 37250312, Inv. Date: 29-JUN-12, 669.27
MAY-12 |AECOM Technical Services Inc Inv. Number: 37217760, Inv. Date: 08-MAR-12, 2,077.50
DEC-12 |Daniel B. Stephens and Associates Inv. Number: 02151686, Inv. Date: 14-DEC-12 13,866.13
MAY-12 |Daniel B. Stephens and Associates Inv. Number: 0214271, Inv. Date: 14-APR-12 20,195.52
OCT-12 |Daniel B. Stephens and Associates Inv. Number: 0214930, Inv. Date: 15-0OCT-12 56,398.19
NOV-12 {Daniel B. Stephens and Associates Inv. Number: 0214975, Inv. Date: 07-NOV-12, 14,410.19
JUL-12  |Daniel B. Stephens and Associates Inv. Number: 0214454, Inv. Date: 15-JUN-12 105,878.95
MAR-12 |Daniel B. Stephens and Associates Inv. Number: 0214060, Inv. Date: 16-FEB-12 43,931.13
AUG-12 {Daniel B. Stephens and Associates Inv. Number: 0214701, Inv. Date: 15-AUG-12 68,610.25
JAN-12 |Daniel B. Stephens and Associaies Inv. Number: 0213820, Inv. Date: 16-DEC-11 8,204.95
. Engineering Expense Total 334,462.12
Consulting Expenses .
APR-12 |Robert l. Coward Inv. Number: 032612, Inv. Date: 26-MAR-12 1,800.00
JUL-12  {Robert!. Coward Inv. Number: 062312, Inv. Date: 23-JUN-12 1,200.00
FEB-12 |Robert|. Coward Inv. Number: 013012, Inv. Date: 30-JAN-12 600.00
JAN-12 {Robert . Coward Inv. Number: 122711, Inv. Date: 27-DEC-11 9,600.00
MAR-12 |Robert |. Coward Inv. Number: 022712, Inv. Date: 27-FEB-12 1,200.00
MAY-12 {Robert |. Coward Inv. Number: 042812, Inv. Date: 28-APR-12 3,600.00
JUN-12 [Robert . Coward Inv. Number: 052412, Inv. Date: 24-MAY-12 2,400.00
Consulting Expense Total 20,400.00
[ 2012 Total |  354,862.12 |
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Engineering Expenses

FEB-13 |Daniel B. Stephens and Associates inv. Number: 0215333, Inv. Date: 05-FEB-13_ 6,276.01
JAN-13 |Daniel B. Stephens and Associates Inv. Number: 0215224, Inv. Date: 07-JAN-13. 34,696.35
JUL-13 [Daniel B. Stephens and Associates Inv. Number: 0216008, Inv. Date: 12-JUL-13 62,805.45
NOV-13 |Daniel B. Stephens and Associates {nv. Number; 0216523, Inv. Date: 05-NOV-13 2,325.03
APR-13 |Daniel B. Stephens and Associates Inv. Number: 0215583, Inv. Date: 10-APR-13 98,135.07
JUN-13 |Daniel B. Stephens and Associates Inv. Number: 0215828, inv. Date: 03-JUN-13 19,606.17
SEP-13 |Daniel B. Stephens and Associates Inv. Number: 0216244, Inv. Date: 10-SEP-13 11,059.25
OCT-13 |Daniel B. Stephens and Associates Inv. Number: 0216376, Inv. Date: 07-OCT-13 25,590.13
MAR-13 |[Daniel B. Stephens and Associates Inv. Number: 0215446, Inv. Date: 04-MAR-13 7,008.75
MAY-13 |Daniel B. Stephens and Associates Inv. Number; 0215670, Inv. Date: 01-MAY-13, 33,608.79
APR-13 |Robert Peccia & Associates, Inc. Inv. Number: 0000001, Inv. Date: 04-APR-13 24.179.29
Engineering Expense Total 325,290.29
Consulting Expenses .
FEB-13 |Robert ]. Coward Inv. Number: 013013, Inv. Date: 30-JAN-13 3,000.00
JUL-13  |Robert 1. Coward inv. Number: 070313, Inv. Date: 03-JUL-13 3,000.00
MAR-13 |Robert |. Coward Inv. Number: 022813, Inv. Date: 28-FEB-13 1,650.00
APR-13 |Robert|. Coward Inv. Number: 040313, Inv. Date: 03-APR-13 4,800.00
Consulting Expense Total 12,450.00
l 2013 Total | 337,740.29 |
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Engineering Expenses

AUG-15 [Daniel B. Stephens and Associates Inv. Number: 0219363, Inv. Date: 02-JUL-15, 5,390.35
DEC-15 |[Daniel B. Stephens and Associates Inv. Number: 0219949, Inv. Date: 06-NOV-15 1,933.04
FEB-15 [Daniel B. Stephens and Associates Inv. Number: 0218638, Inv. Date: 06-FEB-15 1,541.56
JUN-15 |Daniel B. Stephens and Associates Inv. Number: 0219304, Inv. Date: 16-JUN-15 17,506.10
SEP-15 |Daniel B. Stephens and Associates Inv. Number: 0219700, Inv. Date: 08-SEP-15 31,412.57
AUG-15 |Daniel B. Stephens and Associates Inv. Number: 0219500, Inv. Date: 03-AUG-15 16,695.50
APR-15 |Daniel B. Stephens and Associates Inv. Number: 0218875, Inv. Date: 03-APR-15 1,772.50
MAR-15 |Daniel B. Stephens and Associates Inv. Number: 0218740, Inv. Date: 05-MAR-15. 1,160.00
DEC-15 |Daniel B. Stephens and Associates Inv. Number: 0220072, Inv. Date: 07-DEC-15 5,879.64
MAY-15 |Daniel B. Stephens and Associates Inv. Number: 0219056, Inv. Date: 01-MAY-15 13,275.00-
OCT-15 |Daniel B. Stephens and Associates Inv. Number: 0219801, Inv. Date: 02-OCT-15 5,036.15
Engineering Expense Total 101,602.41
| 2015 Total |  101,602.41 |
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Engineering Expenses

JAN-16 |Daniel B. Stephens and Associates Inv. Number: 0220165, Inv. Date: 05-JAN-16 8,707.10
JUL-16 |Daniel B. Stephens and Associates Inv. Number: 0220800, Inv. Date: 31-MAY-16 5,878.16
AUG-16 |[Daniel B. Stephens and Associates Inv. Number: 0221098, Inv. Date: 16-AUG-16 466.67
MAR-16 |Daniel B. Stephens and Associates Inv. Number: 0220414, Inv. Date: 07-MAR-16 42,612.55
AUG-16 |Daniel B. Stephens and Associates Inv. Number: 0221016, Inv. Date: 25-JUL-16 4,236.21
MAY-16 [Daniel B. Stephens and Associates Inv. Number: 0220567, Inv. Date: 11-APR-16 46,841.13
MAY-16 |Daniel B. Stephens and Associafes Inv. Number: 0220741, Inv. Date: 13-MAY-16 87,181.77
OCT-16 [Daniel B. Stephens and Associates Inv. Number: 0221258, Inv. Date: 20-SEP-16 657.60
FEB-16 |Daniel B. Stephens and Associates Inv. Number: 0220295, Inv. Date: 05-FEB-16 18,521.50
NOV-16 |Daniel B. Stephens and Associates Inv. Number: 0221541, Inv. Date: 10-NOV-18 28,422 .50
NOV-16 |Daniel B. Stephens and Associates Inv. Number: 0221410, Inv. Date: 19-OCT-186 897.90
MAY-16 [Raobert Peccia and Associates, Inc. Inv. Number: 0000002, Inv. Date: 20-APR-16 11,885.38
NOV-16 |Robert Peccia and Associates, Inc. Inv. Number: 0000003, Inv. Date: 26-OCT-16 8,155.16
Engineering Expense Total 262,563.63
| 2016Total | 262,563.63 |
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