
August 24, 2018 

Lucia F. Sanchez 

NEW MEXICO 
ENVIRONMENTAL LAW CENTER 

Water Planning Program Manager 
New Mexico Interstate Stream Commission 
Bataan Memorial Building, Room 101 
407 Galisteo Street 
Santa Fe, New Mexico 8750 I 

Dear Ms. Sanchez: 

By this letter, the New Mexico Environmental Law Center submits its comments on the 
draft State Water Plan that the Interstate Stream Commission (ISC) released, in three volumes, 
on July 9, 2018. 1 Under the State water plan statute, ISC is required, in collaboration with the 
Office of the State Engineer and the Water Trust Board, to "prepare and implement a 
comprehensive state water plan."2 The statute provides for public participation and public 
comment.3 We appreciate the opportunity to provide the ISC with our c01mnents on the draft 
State Water Plan. 

The impo1iance of the State Water Plan for New Mexico ca1mot be overstated. New 
Mexico is an arid state, with finite surface water and groundwater resources and a growing 
population. In many paiis of the State, projected water demand exceeds projected water supply. 
Global climate change, which is expected to result in higher temperahires, greater evaporation 
and evapotranspiration, more e1Tatic precipitation, and increasingly prevalent drought conditions 
in New Mexico, will exacerbate these problems. Thoughtful and i1movative water pla1ming 
today is critically important to avoid potentially devastating water sho1iages now and in the 
fuhire. 

INTEREST OF THE ENVIRONMENT AL LA \V CENTER 

The New Mexico Enviromnental Law Center is a non-profit, public interest law finn that 
provides free and low-cost legal services on environmental matters throughout New Mexico. 
Founded in 1987, the Law Center works with clients - often individuals, neighborhood 
associations, enviromnental organizations, Tribes and Pueblos - seeking to protect the 
enviromnent. Over 70 percent of the Law Center's case work is focused on protecting the 

1 N.M. Interstate Stream Comm ' n, New Mexico State Water Plan (draft July 2018) (herein cited as "July 2018 Draft 

State Water Plan"). The three volumes are entitled: Part I: Policies; Part II: Technical Report; and Part III: 

Legal Landmarks. 

2 NMSA 1978, § 72- 14-3. l(A) (2003). 

3 NMSA 1978, § 72-14-3.1 (F), (G). (2003). 
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quantity and quality of New Mexico 's groundwater. This is primarily because rural 
communities, low-income communities, and communities of color are most likely to suffer the 
effects of water contamination, water mining, and water speculation. Additionally, 
approximately 90 percent of the people in New Mexico rely on groundwater for drinking water, 
and approximately l 0 percent of the population obtain their drinking water from private supply 
systems that are not subject to the federal drinking water standards.4 

The most significant cases in the Law Center's history have addressed water pollution 
caused by mining and drilling activities that have predominately affected Indigenous populations 
in New Mexico. More recently, the Law Center has fought to protect groundwater quality from 
the hannful impacts of the Copper Mine Rule and the New Mexico Environment Deparhnent's 
petition to amend the ground water quality protection regulations. The Law Center has also 
successfully opposed the Augustin Plains Ranch's attempt to engage in water speculation in the 
San Augustin Basin and continues to fight the proposed Santolina development that would 
requ ire water for 90,000 people in the Middle Rio Grande Basin. Other water cases involve 
challenging Aquifer Science's pennit application to pump 1,500 acre-feet of water annually fo r a 
proposed residential resori in Albuquerque' s East Mountains and securing a victory for public 
patiicipation in the pennitting process for groundwater discharge pe1111it applications. 

The Law Center's work to protect groundwater reflects the importance of the State's 
most precious resource. Groundwater in New Mexico "belongs to the public."5 Our state's 
groundwater does not belong to the owners of private propetiy above groundwater. While 
individuals and entities may use groundwater for "beneficial use," subject to appropriate 
authorization from the State,6 groundwater in New Mexico is a public resource to be protected. 

Additionally, the Constitution declares that "water and other natural resources of this 
state" are "of fundamental importance to the public interest, health, safety and the general 
welfare."7 Public water in New Mexico is held in trust by the State for the benefit of the public.8 

The pollution of public water in New Mexico is also a criminal public nuisance.9 

The great public impotiance of water, as evidenced at all levels of New Mexico law, led 
the New Mexico Supreme Court to declare: 

Our entire state has on ly enough water to supply its most urgent needs. Water 
conservation and preservation is of utmost impotiance. Its utilization fo r 

4 N.M. Mining Ass 'n v. N.M. Water Quality Control Comm 'n, 2007-NMCA-I 0, ~ 23 , 14 1 N.M. 41, 49. 

5 NMSA 1978, § 72-1 2-1 (2003). 

6 Id. 

7 N.M. Const. art. XX, § .fl. 

8 New Mexico v. Gen. E!ec., 467 F.3d 1223, 1243 ( I 0th Cir. 2006). 

9 NMSA 1978, § 30-8-2 (1993). 
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maximum benefits is a requirement second to none, not only for progress, but for 
survival. 10 

The following comments are based upon the Law Center's experience working for these 
communities in New Mexico Office of the State Engineer proceedings, and for environmental 
justice in statewide contexts such as lobbying at the New Mexico Legislature, advocating for the 
inclusion of environmental justice provisions in statewide regulations. 

COMMENTS ON THE DRAFT STATE WATER PLAN 

Overall, we believe that the draft document is a good initial summary of the work done 
by the regional water planning groups, and we appreciate the substantial work that went into its 
preparation. But we also believe the draft document has many deficiencies, and we hope the ISC 
will recognize and address these deficiencies. Our comments address several key issues, as well 
as some relatively minor issues, although they are by no means exhaustive. 

First, we address the requirements of the State Water Plan Act. 11 We conclude that the 
draft State Water Plan ("draft Plan" or "draft Water Plan") fails to meet the statutory 
requirements in several respects. Second, we discuss the rather limited public participation in 
developing the draft Water Plan, which we believe has been inadequate. We offer our 
recommendations for greater public participation in the future, both for completing the 2018 
State Water Plan, and for preparing future updates to the Water Plan. Third, we discuss the 
overall organization of the draft State Water Plan. As we explain, we believe the draft should be 
substantially reorganized to make it easier for water managers, government officials, and 
members of the public to read, digest, understand, and ultimately implement. 

Finally, we provide comments and suggestions on specific contents of the draft 
document. Again, our comments are not exhaustive, and we agree with comments that several 
other organizations are submitting, including those from the Santa Clara Pueblo, Amigos Bravos, 
and the Sierra Club. 

I. COMPLIANCE WITH WATER PLAN STATUTE 

The State Water Plan Act contains a number of important specific requirements for the 
State Water Plan. The draft State Water Plan does not fully meet these statutory requirements in 
several respects. Many of these deficiencies reappear in our comments on the contents of the 
draft document. 

1° Kaiser Steel Co1p. v. WS. Ranch Co., 1970-NMSC-043, i11 s, 81 N.M. 414, 41 7; see also, e.g., NMSA 1978, § 
74-l- l 2(A) ( 1999) (describing water as "the state's most precious resource"). 

II NMSA 1978, § 72-14-3.1 (2003). 

3 



A. Response to Changing Conditions 

The State Water Plan Act ("Act") provides that "The state water plan shall be 
periodically reviewed, updated and amended in response to changing conditions."12 The draft 
State Water Plan does not identify the changed or changing conditions that the Plan is addressing 
or responding to. However, many conditions have changed signifi cantly since the first State 
Water Plan was published in 2003. For example, climate change has become a more tangible 
and immediate threat to New Mexico's water resources; many of our aquifers are being mined at 
an alann ing rate; New Mexico's population is placing greater demand on our water resources; 
prolonged drought conditions have existed in much of the State for the past two decades; and 
wildfires have increased in both frequency and severity. It is important - and required by the 
statute - for the ISC to note these changing conditions, as they will have a tremendous effect on 
water planning now and into the future. 

By contrast, the 2013 State Water Plan Review clearly identified the changed or changing 
conditions it addressed: precipitation extremes over the last several years that had dire 
consequences for New Mexico's economy; vast areas of the State's forests had burned during 
record-setting forest fires; tourism at state parks was declining; agricultural communities were 
being devastated by drought; and smaller conununities such as the vi llages of Magdalena and 
Maxwell were confronted with little or no drinking water. 13 The State Water Plan needs to 
acknowledge and integrate changing conditions in its discussion. 

B. Vision and Policy Direction for Active Management of the State's Waters 

The Act mandates that the State Water Plan and its subsequent updates "establish a clear 
vision and policy direction fo r active management of the state's waters."14 The draft State Water 
Plan does not satisfy this requirement. It contains no policy direction, much less any clear 
vision, fo r water management in the State. 

The draft State Water Plan merely identifies proposed recommended implementation 
strategies to address key water planning issues taken from the 2017 Regional Water Plans. 15 The 
draft State Water Plan effectively recognizes this deficiency in stating that, "The strategies 
discussed here are not an all-inclusive set of solutions to the many water challenges facing New 
Mexico." "Rather," it continues, "the strategies are recommendations expressed by various 
stakeholders around the state to address each goal." It further states that, "The policies, goals, 
and strategies are numbered primarily for ease of discussion; they are not listed in order of 
importance or with any intention to connect ce1tain goals to strategies." 16 On the face of the 

12 NMSA 1978, § 72-14-3. 1 (H) (2003 ). 

13 2013 State Water Plan Review at p. v. 

14 NMSA 1978, § 72-14-3. l(C)(2) (2003). 

15 July 2018 Draft State Water Plan, Part I: Policies, at pp. 2-46, Part II: Technical Report, at pp. 67-80, 

Appendices A and C. 

16 July 2018 Draft St(l{e Water Plan, Part I: Policies, at p. I. 
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draft State Water Plan, it appears that ISC has interpreted this statutory provision to merely 
require a staff directory and a list of basins, compacts, and settlements. However, this statutory 
interpretation is incorrect. 

The 2003 State Water Plan, though not a perfect document, provides a useful model for 
meeting this statutory requirement. It set forth several specific directions to the State Engineer 
and the ISC for active water management. 17 The 20 13 State Water Plan Review followed a 
similar approach, providing the reader with a roadmap of the statutory requirements, reviewing 
the 2003 State Water Plan directions, and describing their ctment status. 18 The State Water Plan 
needs to address this statutory requirement, preferably fo llowing a similar format to the 2003 and 
2013 documents. 

C. Development of Water Conservation Strategies and Policies 

The Act requires the ISC to "develop water conservation strategies and policies" as paii 
of the State Water Plan. 19 The draft State Water Plan does not develop any conservation 
strategies or policies. The draft State Water Plan therefore does not meet this requirement. 

The draft State Water Plan, in Part I (Policies), lists four water conservation goals and 
eight water conservation strategies. It devotes one sentence to each. The water strategies are not 
explained or developed at all.20 Moreover, recall that these strategies are simply 
"recommendations expressed by various stakeholders around the state. "21 Paii II of the draft 
State Water Plan (Technical Report) smmnarizes conservation projects developed and 
reco1mnended by the Water Planning Regions in the 20 17 Regional Water Plans.22 It states, 
rather unhelpfully, that " [w]ater conservation programs by public water systems include a range 
of strategies from education and incentives to enforcement."23 The State Water Plan needs to 
actually develop and explain State-wide water conservation policies and strategies as required 
under the Act. 

D. Drought Management Plan 

The Act also requires the ISC to "include a drought management plan designed to address 
drought emergencies, promote strategies for prevention of drought-related emergencies in the 
future and coordinate drought plaiming statewide" in the State Water Plan.24 Again, the draft 
State Water Plan does not follow this requirement. 

17 2003 State Water Plan , at pp. 13-17. 

18 2013 State Water Plan Review, at pp. 8-9. 

19 NMSA 1978, * 72-14-3.l(C)(S) (2003). 

20 July 2018 Draft State Water Plan, Part I: Policies, at p. 32. 

21 Id. at 1. 

22 July 2018 Draft State Water Plan, Part II: Technical Report, at p. 5, Appendix C. 

23 Id. 

24 NMSA 1978, § 72- l4-3.l(C)(6) (2003). 
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The draft State Water Plan, Part I (Policies), simply lists one-sentence "drought goals" 
and "drought strategies."25 Pa1i II (Technical Report) mentions that drought was a major issue 
raised in 14 of the 16 Regional Water Plans from 2017.26 But nothing in the draft State Water 
Plan can be viewed as constituting a drought management plan. A "plan" is "a detailed 
fonnu lation of a program of action," or "an orderly a1Tangement of parts of an overall design or 
objective."27 The State Water Plan needs to include an actual drought management plan as 
required by the statute. 

E. Strategies and Mechanisms for Government Coordination 

The Act provides that the State Water Plan must "promote strategies and mechanisms for 
achieving coordination with all levels of government." 28 Again, the draft State Water Plan falls 
short of this requirement. 

The draft plan does little more than provide directories of government organizations. Part 
I (Policies) of the draft State Water Plan provides eight tables of organization directories. For 
example, on the topic of "water infrastructure," Table 1 is a directory of organizations "crucial to 
providing support and oversight of infrastructure."29 Yet the draft Plan fails to identify strategies 
and mechanisms for achieving coordination among all of the identified organizations crucial to 
providing support and oversight of infrastructure. A "strategy" is a "careful plan or method."30 

A "mechanism" is "a process, teclmique, or system for achieving a result."31 A directory of 
organizations, while useful and something that should go in an appendix, is neither a strategy nor 
a mechanism for achieving coordination with all levels of government. 

F. Integration of Regional \.Vater Plans 

The Act requires the ISC to " integrate regional water plans into the state water plan as 
approp1iate and consistent with state water plan policies and strategies."32 While this provision 
indicates that the ISC has discretion in achieving this integration, the draft State Water Plan does 
not integrate the Regional Water Plans in any meaningful way. 

The draft State Water Plan summarizes the reconunendations in the 16 Regional Water 
Plans, but it does not integrate the regional recommendations into a coherent set of state-wide 
recommendations. By contrast, the 2017 State Water Planning Town Hall final report, written 

25 July 2018 Draft State Water Plan, Part 1: Policies, at p. 17. 

26 July 2018 Draft State Water Plan, Part 11: Technical Report, at pp. 55-56, Appendix C. 

27 Merriam Webster's Collegiate Dictionmy (11th ed. 2004), p. 947. 

28 NMSA 1978, § 72- 14-3. l (C)( IO) (2003). 

29 July 2018 Draft State Water Plan, Part 1: Policies, at pp. 8-11. 

30 Merriam Webster 's Collegiate Dictio1w1)1 (l l th ed. 2004), p. 1233. 

31 Id. at 770. 

32 NMSA 1978, § 72-14-3. l (C)(l l ) (2003). 
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by New Mexico First, provides a list of prioritized recommendations and the context for them.33 

The ISC needs to select specific recommendations and associated implementation plans derived 
from the 16 regional water plans to satisfy this statutory requirement. 

G. Integration of Plans of Water Suppliers 

The Act requires the ISC to integrate plans of water supply purveyors, including those of 
local governments, privately owned public utilities, associations, cooperatives, inigation 
districts, and acequias, as appropriate, into the State Water Plan.34 The draft Water Plan does not 
include any such integration. 

H. Identification of Water Infrastructure and Management Investment Needs 

The Act requires the ISC to "identify water-related infrastmcture and management 
investment needs and opportunities to leverage federal and other funding" as part of the State 
Water Plan.35 The draft State Water Plan does not expressly do so. At the 2017 State Water 
Planning Town Hall, "seven [of the 33 priorities] addressed funding priorities and systems."36 

I. Collaboration on Research 

The Act also requires the ISC "to promote collaboration with and strategic focusing of 
the research and development of the state's national laboratories and research institutions to 
address the state's water challenges."37 Again, the draft State Water Plan does not meet this 
requirement. 

J. Work Plans and Strategies on Selected Issues 

The Act also provides that the State Water Plan must include work plans and strategies 
for the following: 

(1) Completion of water rights adjudications, with required suppotiing 
documentation, including hydrographic surveys, aquifer mapping and ae1ial 
mapping of inigated land; 

(2) Creation and completion of a comprehensive database and an electronically 
accessible infonnation system on the state's water resources and water rights, 
including file abstraction and imaging of paper files as well as infonnation on 
pending adjudications; 

(3) Measuring of surface and ground water uses in the state as necessary for 
management of the state's water resources; and 

33 New Mexico First, State Water Planning Town Hall, Advancing New Mexico's Water Future (2018) 

34 NMSA 1978, § 72-14-3. l(C)( l 2) (2003). 

35 NMSA 1978, § 72-14-3. l(C)( l 3) (2003). 

36 New Mexico First, State Water Planning Town Hall, Advancing New Mexico 's Water Future (2018), p. 6. 

37 NMSA 1978, § 72- 14-3. l(C)( l4) (2003). 
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(4) Taking inventory of existing water wells and detennining appropriate 
disposition of unused wells. 38 

The draft State Water Plan does not include any plans or strategies to address these 
issues, despite the statutory requirement. This is particularly noticeable regarding "creation and 
completion of a comprehensive database", given the fact that the 2017 Town Hall report noted 
that, "A few cross-cutting ideas emerged repeatedly. Of the 33 recommendations: five addressed 
data collection or management ... "39 

K. Consultation with Indian Nations, Tribes, and Pueblos 

The Act requires the ISC and the Office of the State Engineer ("OSE") to consult directly 
with the governments oflndian Nations, Tribes, and Pueblos "to fonnulate a statement of 
policies and process to coordinate or integrate the water plans of Indian [N)ations, [T)ribes, and 
[P]ueblos with the State Water Plan; and guide final adjudication or water settlement 
agreements."40 The draft Water Plan does not include any such statement of policies and 
process. It contains only a passing reference to the Indian water ri ghts settlement agreements.41 

The State of New Mexico has a govemment-to-govenunent relationship with the Pueblos and 
Tribes. Therefore, the ISC and OSE must conduct govenunent-to-govenunent consultation on 
the Draft Plan before finalizing it.42 

L. Public and Stakeholder Participation 

The Act requires the ISC to include public paiticipation and public input throughout the 
planning process . The ISC must ensure that all stakeholders having an interest in a plan 
component participate in the development of that component of the plan.43 The process leading 
to the release of the draft State Water Plan has not met the ISC's statutory obligation to involve 
the public. 

38 NMSA 1978, § 72-l4-3.l(D)(2003). 

39 New Mexico First, State Water Planning Town Hall, Advancing New Mexico's Water Future, Town Hall Final 

Report (2018), p. 6. 

40 NMSA 1978, § 72- 14-3.l (E) (2003). 

41 July 2018 Draft State Water Plan, Part III: Legal Landmarks, at p. 9. 

42 The Utton Transboundary Resources Center improperly advised the ISC that Tribal Consultation "can be 

condensed to the simple concepts of being considerate neighbors and maintaining positive working friendships." 

Utton Transboundary Resources Center, "A Comparative Analysis of State Water Planning Efforls in Ari::ona, 
Colorado, Montana, Oklahoma, Oregon, Texas and Utah with Commentwy on New Nfexico Water Planning 

Swtutes, Objectives, and Tribal Consultation," page 8 (May 20 17). See also NMSA 1978, § 11 - 18-3. 

43 NMSA 1978, § 72-14-3. l (F) (2003). 
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The ISC held a single two-day "town hall meeting" in Albuquerque in December 2017 to 
discuss water planning. The meeting produced several detailed recommendations.4-t However, 
these recommendations were not incorporated into or otherwise addressed in the draft State 
Water Plan. It is not clear that the recommendations influenced the draft plan at all . Nor were 
there any other opp01tunities, except for this opportunity for comments on the draft plan, for 
stakeholders or the general public to participate in development of the State Water Plan. In 
contrast, the 2003 State Water Plan process involved the holding of "29 public meetings, which 
were held in villages, towns, cities, pueblos and a Navajo Chapter House and allowed the ISC 
staff to listen to suggestions from more than 1,500 citizens about statewide water policy
making. "45 

The deficiencies in the public participation process are discussed in greater detail, 
together with recommendations, in the next section (Section III). 

II. PUBLIC PARTICIPATION 

Public participation has been provided in the State Water Pla1ming process in the 
following ways : the December 2017 State Water Plan Town Hall, the 16 regional water plans, 
and this public comment opportunity on the draft State Water Plan itself. NMELC has concerns 
regarding the public participation process for the following reasons. 

First, the Town Hall fonnat is not a meaningful fonn of public participation. The State 
Water Plan town hall was held at the University of New Mexico over two days. This resulted in 
limited public participation by individuals and residents outside of central New Mexico. The list 
of attendees provided in the Town Hall Final Report confinns that participants were 
overwhelmingly from state and local agencies and non-profit organizations .46 The Town Hall 
process itself is built upon consensus decision-making among fragmented small groups focused 
on single themes, during which novel and innovative ideas often fail to cross the consensus 
threshold. Nevertheless, the Town Hall final report did accomplish something the draft State 
Water Plan has not: a prioritized list of recommendations.47 Unfortunately, the draft State Water 
Plan seems to have largely ignored this result.48 

Similarly, the regional water pla1ming efforts took place over many months at primarily 
day-time meetings. Few members of the public can participate in such meetings due to work and 

44 See generally New Mexico First, State Water Planning Town Hall, AdFancing New Mexico's Water Future, Town 

Hall Final Report (January 20 18). 

45 New Mexico State Water Plan: Working Together Towards Our Water Future, p. v (Dec 23 , 2003). 

46 New Mexico First, State Water Planning Town Hall, Advancing New Mexico's Water Future, Town Hall Final 

Report, pp. 23-29 (January 2018) . 

47 New Mexico First, State Water Planning Town Hall, Adrnncing New Mexico 's Water Future, Town Hall Final 

Report, Appendices A and B (January 20 18). 

48 See generally July 2018 Draft State Water Plan. 
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family commitments. General best practice for public pa1iicipation is to hold meetings dming 
the early evening or during the day on weekends. This does not necessarily make the 
recommendations of the regional water plans invalid, but it does indicate the extent to which the 
public was excluded from effective participation in the regional water planning process. 

Though the written comment period for the draft State Water Plan does provide for public 
pa1iicipation in the plmming process, the limited 40 day comment period for a highly technical 
document further dilutes the public participation process. Given limited time and resources, the 
general public will most likely only read the draft Plan's "Policies" section, even though the 
most significant contributions of the draft Plan are in the much longer Pa1i II "Technical" 
section, whose very name will likely turn away some members of the public. 

The Law Center therefore proposes that the ISC hold a series of supplemental regional 
public meetings on the draft Plan, with significant advance notice, utilizing the services of local 
community-based organizations to provide public outreach and identify dates, times, and 
locations that will facilitate meaningful public participation.49 Following these public meetings, 
the ISC should provide all public comments on its website and provide written responses to each 
comment or grouping of co1runents. For example, in the 2003 State Water Plan process, the ISC 
and the Utton Center provided a 50-page document compiling all public cmrunents and attached 
this to the final Plan. 50 The ISC should also hold a public meeting on the Final Draft State 
Water Plan to deliberate approval or denial of the Final Draft State Water Plan. Finally, the Law 
Center rec01runends that the ISC develop a public participation process for future plan updates. 

III. WATER PLAN 0RGANIZA TION 

The draft State Water Plan suffers from poor organization. As currently organized, the 
draft plan is difficult to follow, and its structure is somewhat misleading. The final document 
needs to be reorganized substantially. 

The first volume (Part I: Policies) appears to be the most imp01iant part of the State 
Water Plan. It is the first volume and ostensibly contains the policy recommendations that most 
readers will be eager to examine. Indeed, it is the only part that most people will read. Yet it is 
rather superficial and contains little useful infonnation. Pa1i I is divided into eight water 

49 ISC must not rely on the Internet and electronic media for public outreach and notice of supplemental public 
meetings on the draft State Water Plan. In New Mexico, the latest census indicates that approximately 35% of 

the population has no access to the Internet. We do not have statistics on how many of those people are residents 

of environmental justice communities; however, it is probable that a large number of them are residents of such 

conununities because those communities most often lack basic infrastructure and services. In New Mexico, there 

are large areas of the state in which residents are without electricity as well as Internet access. For these reasons, 
public outreach and notice of supplemental public meetings should be provided through publication in statewide 

and local newspapers (in a section of the newspaper other than the classifieds or legal notices section) and 

through posting notice at corrmmnity gathering places, such as the local post office, cOimnunity center, and local 

government o ffices. 

50 Interstate Stream Commission and Utton Transboundary Resources Center, New Mexico State Wa1er Plan Public 
Input Process Public Comment Synthesis (2003) 
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planning issues or topics, which are somewhat inaccurately tenned "policies." Little more than 
one-half page of discussion is devoted to each topic. Each topic discussion is followed by a list 
of a few very general "goals" in bullet fonnat related to the topic. These goals are so general as 
to be of little value; they are merely platitudes. Each list of goals is followed by a list of 
"strategies" for achieving the goals, also in bullet format. The "strategies" are only slightly less 
general than the "goals." There is virtually no discussion of the strategies. 

Moreover, critical issues, such as global climate change and the looming projected 
disparity between water demand and water supply, are not mentioned at all in Pa11 I. Part I 
mentions the State Water Plan Act only briefly; it does not explain how the Act is being applied, 
nor does it tie the Act's requirements to the draft plan's goals or strategies.51 Pa11 I contains no 
analyses of policy options, and it establishes no priorities. It makes only very general 
recommendations, again in bullet fonnat, without discussion or analysis. 52 

Pm1 I also includes eight tables that serve as directories to the govenunent organizations 
having authority over, respectively, the eight topics. The tables are illustrated by eight brightly
colored circular charts also indicating the government agencies having authority over the topics 
and the legal basis of that autho1ity. While the infonnation in the tables is useful, it is not central 
to the purposes of the State Water Plan. It seems much better placed in an appendix, rather than 
in the first volume. We also find the colored charts to be distracting. The information in the 
charts is mostly repetitive of infonnation in the tables, or it could easily be incorporated into the 
tables. If retained, the cha11s should also be placed in an appendix. 

The second volume (Part II: Technical Report) contains the most useful information in 
the draft State Water Plan, but it is not easy to find. Although the contents of Par1 II are not 
really technical at all, the title - Technical Report - will likely discourage many readers from 
looking at it. Moreover, Part II discusses both global climate change and the huge disparity 
between projected water supply and projected demand (though superficially), which are probably 
the most pressing issues in the draft State Water Plan.53 These superficial discussions are also 
somewhat obscured and isolated in the document. Finally, Pm1 II also contains a reasonably 
comprehensive list of proposed recommendations, but these reco1mnendations are buried 
inconspicuously in an appendix.54 They should be at the heat1 of the State Water Plan. 

51 July 2018 Draft State Water Plan, Part I: Policies, at p. 2. 

52 Id. at 2-4. 

53 July 2018 Draft State Water Plan, Part II: Technical Report, at pp. 13-15 and 3, 45-53. 

54 Id. Appendix A at pp. A-1 to A-3. 
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IV. SPECIFIC ISSUES WITH DRAFT WATER PLAN 

A. General Issues 

1. Global Climate Change 

The draft Water Plan 's Technical Report, contains a preliminary discussion of the issue 
of global climate change and how it is likely to affect water resources in New Mexico. ss We 
commend the ISC for including this discussion in the document. Neve1iheless, climate change is 
such an important consideration for water resource management in New Mexico - having 
potentially dire consequences - that it needs to be recognized and discussed throughout the 
Water Plan. Climate change substantially affects every topic that the draft Water Plan addresses. 
Climate change will tax existing water infrastructure; it will necessitate different and more 
extensive data collection and monitoring, both qualitatively and quantitatively, both spatially and 
temporally; it will exacerbate droughts; it will complicate watershed management, among other 
effects, by increasing wildfires; it will decrease water supply and increase water demand; it will 
create obstacles to water conservation; it will degrade water quality. In sho1i, it will make water 
planning much more complex, much more controversial, and much more difficult. The State of 
New Mexico needs to begin planning for the effects of climate change now. 

For example, Part I of the draft State Water Plan identifies eight water planning 
"policies" or, more accurately, topics. Incredibly, climate change is not one of them. The list 
does include, approp1iately enough, drought, but drought is not an appropriate smrngate for 
climate change in the draft Plan. Certainly, drought is one of the injurious results of climate 
change, but the effects of climate change are much more extensive and potentially much more 
devastating than even extended severe drought. For example, drought, by definition, is a short
tenn condition. A drought will eventually pass, and a "nonnal" level of precipitation will return. 
Climate change, by contrast, is long-te1m and probably pennanent. And it is likely to get much 
worse. As it is currently written, we fear that the draft Plan may lull readers into thinking that 
the problem we face is nothing more than severe drought. 

The State Water Plan needs to confront and address the issue of climate change directly, 
candidly, and comprehensively. The Plan needs to consider the implications of climate change 
throughout its discussions, in every policy, every strategy, and every recommendation that it puts 
forth. And the Plan must not euphemistically use drought as a stand-in fo r climate change; to do 
so would be inaccurate and dangerously misleading. 

2. Disparity Between Projected Demand and Projected Supply 

The draft State Water Plan discusses the huge disparity between projected water supply 
and projected water demand, especially under drought conditions. In Pa1i II (Technical Report) 
the draft Plan states that, "All p la1U1ing regions in New Mexico are projected to have less than 
75% of the necessary supply to meet demands in 2060 under the drought scenario." (Emphasis 
added). Supply is projected to fall short in many regions - including the Middle Rio Grande -

55 Id. at pp. 13- 15. 
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by more than 10 percent even under the "average" scenario. We commend the ISC for 
acknowledging these alanning projections. 

However, as with climate change, the draft State Water Plan seems to hide these 
projections from the casual reader. First, the draft Plan states that New Mexico "as a whole has 
adequate supply [of water] to meet its current demands."56 This is inaccurate. Second, though 
Patt I of the State Water Plan (Policies), which is all that many people will read, lists water 
supply and demand as one of the eight "policies" or topics, it does not mention these projections 
at all. A person reading the discussion of water supply and demand "policy" is not given any 
hint that the listed goals and strategies will need to be implemented now or in the future so as to 
overcome a daunting water deficit. 

The huge dispaiity between projected water supply and projected water demand needs to 
be recognized and discussed throughout the State Water Plan. The Plan needs to address thi s 
dispatity in discussing policies, strategies, and recommendations. The Plan also needs to 
acknowledge and discuss the implications of climate change, which wi ll make the "drought 
scenatio" much more likely than the "average scenario." 

3. Purpose of State Water Plan 

The draft State Water Plan seems to confuse the Plan's intended purpose. Under the 
State Water Plan Act, the "state water plan shall be a strategic management tool ... "57 Yet the 
draft Plan states that the purpose of Patt I of the Plan (Policies) is to serve as an "educational tool 
and resource guide."58 This does not satisfy the statutory purpose of the State Water Plan. A 
"strategy" is a "careful plan or method."59 The draft Plan fails to identify any strategies for 
achieving any statutory requirements. 

4. Proposed Recommendations 

A major flaw in the draft State Water Plan is its lack of a coherent set of water 
management recommendations. The draft Plan does contain a fairly comprehensive list of 
proposed recommendations in Patt II (Technical Report) , Appendix A. But the draft Plan does 
not discuss or analyze these recommendations, except for a few passing references elsewhere in 
the document. Nor does the draft Plan rank or ptioritize the reco1mnendations. In many cases it 
is not clear what goverrunent entity would implement the rec01mnendations. The 
recommendations are simply taken from the Regional Water Plans and listed in an appendix. 

Many of the proposed rec01mnendations are good ones. Some of them have been under 
discussion for years, but have never been implemented or have not been fully implemented. To 
be of any real value and to satisfy statutory requirements, it is essential for the State Water Plan 

56 July 2018 Draft State Water Plan, Part I: Policies, at p. I. 

57 NMSA 1978, § 72-14-3. l (B) (2003). 

58 July 2018 Draft State Water Plan, Part I: Policies, at p. 1. 

59 Merriam Webster's Collegiate DictionmJ· (11th ed. 2004), p. 1233. 
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to identify, discuss, analyze, and prioritize a coherent set of recommendations to improve water 
management in New Mexico. 

The next two sections of these comments (IV.Band IV.C) discuss some 
recommendations that we believe should be adopted in the State Water Plan, and some 
recommendations listed in the draft Plan that we believe should be deleted. This discussion is far 
from comprehensive. 

B. Recommendations That Should Be Adopted 

1. Instream Flows 

One of the recommendations that the State Water Plan should discuss and adopt is the 
need to recognize instream flows as a beneficial use of water. The draft Plan commendably 
includes this recommendation, in a brief and somewhat cryptic passage: "Clarify the definition of 
beneficial use and the use of water rights for instream flow purposes" and "[explore] instream 
flow oppo1tunities (legal protection for beneficial use and compatibility with acequias)."60 The 
draft Plan also discusses the issue very briefly in the section on water demand.61 But there is no 
further discussion of the issue or of the recommendation. 

Recognition of ce1tain instream flows as beneficial use would help promote the 
conservation of water, improve water quality, supp01t fluvial and ripari an ecosystems including 
tlu·eatened and endangered species, and meet interstate stream compact obligations. Such 
recognition would also protect the diverse customs, culture, enviromnent, and economic stability 
of the State, in accordance with the water plan statute.62 In March 1998, the New Mexico 
Attorney General issued a written opinion concluding that instream flow for recreation, fish and 
wi ldli fe, and ecological purposes, is a beneficial use in accordance with the New Mexico 
Constitution, statutes, and case law.63 Yet in the succeeding 20 years, the Office of the State 
Engineer has been reluctant to recognize instream flows as a beneficial use. The draft Water 
Plan mentions instream flows only very briefly, wi thout any discussion. The State Water Plan 
should include a specific recommendation that the State Engineer recognize instream flows as a 
beneficial use in New Mexico. 

2. Strategic Water Reserve 

The Strategic Water Reserve is a useful water management tool that can effectively 
promote water conservation, preservation of tlu·eatened or endangered species, and compliance 
with interstate stream compacts. The ISC is charged by statute with implementing the Strategic 
Water Reserve. Yet the Reserve is not mentioned at all in the draft State Water P Ian. The State 

60 July 201 8 Draft State Water Plan, Part 11: Technical Report, Appendix A at p. A-3 . 

61 Id. at p. 30. 

62 NMSA 1978, § 72- 14-3.1 (8 )(3) (2003) . 

63 Legal Protection to Instream Flows for Recreational , Fish or Wildlife, or Ecological Purposes, Op. Att 'y Gen. No. 
98-01(Mar.27, 1998). 
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Water Plan should adopt recommendations that encourage the ISC to more vigorously implement 
the Strategic Water Reserve. 

The New Mexico Legislature passed the Strategic Water Reserve statute in 2005.64 

The statute authorizes the ISC to establish the Strategic Water Reserve using leased, purchased, or 
donated water, water rights, and storage rights. Water in the Reserve is to be used for either of 
two purposes: to assist the State in complying with interstate stream compacts and court decrees, 
and to assist with water management efforts to benefit threatened or endangered species . 

Implementation of the Strategic Water Reserve statute has suffered recently due to a lack 
of funding. Since creation of the Strategic Water Reserve in 2005, the Legislature has 
appropriated a total of $5,300,000 for the Reserve, most recently $2 million in 2014. The ISC 
allocated most of these funds to acquire water rights on the Pecos River, the Middle Rio Grande, 
and the Lower Rio Grande. Tlu·ough December 2017, the Commission had expended $3,293,795 
of the total approp1iations. In the 2017 session, however, the Legislature reallocated the balance -
a little under $2 million - fo r other purposes.65 

The State Water Plan should include a discussion of the Strategic Water Reserve and its 
utility as a water management tool. It should also adopt several recommendations to promote the 
Reserve. First, the Plan should recommend that the Legislature approp1iate funding to 
implement the Reserve. Second, the Plan should recommend that the ISC actively implement the 
Strategic Water Reserve statute by acquiring water rights and placing them in the Reserve. 
Third, the Plan should recommend that the Office of the State Engineer cooperate with the ISC 
in these efforts. Fourth, the Plan should reconunend that the Office of the State Engineer clarify 
in its policies and regulations that no point of diversion need be identified, and no diversion 
structure is necessary, for water rights that are placed in the Reserve. Fifth, the Plan should 
recommend that the ISC update the Strategic Water Reserve regulations,66 which the ISC 
promulgated in 2005 and which are now, in many respects, cumbersome and obsolete. 

3. Metering 

Another recommendation that the State Water Plan should discuss and adopt is to require 
mete1ing and reporiing on all surface water diversions and groundwater production wells. The 
draft Plan mentions a recommendation to "[r] equire metering on all wells to improve estimates 
of achial water use. "67 The recommendation should be expanded to include surface water 
diversions. Metering is essential to establishing any reasonably accurate water budget. It is also 
essential to State Engineer administration and enforcement of water rights. 

64 NMSA 1978 , * 72- 14-3.3 (2007). 

65 See letter from John Longworth, ISC Director, to Sen. Joseph Cervantes et al., at 2 (Mar. 27, 2018) (available on 

the ISC website). 

66 NMAC § 19.25. 14. 

67 July 2018 Draft State Water Plan, Part!!: Technical Report, Appendix A at p. A-3. 
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4. State Engineer Enforcement 

The State Water Plan should also adopt a recommendation that the Office of the State 
Engineer enhance its enforcement of the State Water Code, and the State Engineer regulations. 
This is a listed recommendation in the draft State Water Plan.68 However, implementation will 
require more funding and more staff and it is necessary to increase statutory penalties, which are 
miniscule in comparison to the economic benefit of non-compliance. Statutory amendments are 
needed to give the State Engineer autho1ity to assess penalties that will serve as a detetTent to 
unauthorized water use. 

5. Closure of Fully Appropriated Groundwater Basins 

The State Water Plan should recommend that the State Engineer close basins that are 
fully appropriated. CutTently, the State Engineer allows new approp1iations in fully appropriated 
basins, so long as the person seeking the approp1iation seeks and acquires off-sets. However, the 
off-sets are typically inadequate and poorly monitored to ensure they are achieving their purpose. 

C. Recommendations That Should Be Deleted 

1. Proposal to Expedite Water Transfers 

The State vVater Plan is a strategic management tool for the purposes of protecting and 
maintaining existing water rights and their prio1ity status, and of protecting the diverse customs, 
cultures, enviromnent and economic stability of the state.69 The draft State Water Plan includes 
a recommendation to "Develop a State policy for importation and transfers of water; the State 
should consider statutory and administrative measures to expedite transfers, protect water rights, 
and monitor compliance. "70 (Emphasis added). This recmmnendation is of particular concern 
given the Law Center's involvement with successfully opposing the Augustin Plains Ranch 's 
multiple applications to appropriate 54,000 acre feet of water in the San Agustin Basin for 
transfer to unknown places of use and for an unknown beneficial use. The Augustin Plains 
Ranch's multiple attempts at water speculation provide a definitive example of why New Mexico 
should not consider new statutory and administrative measures to expedite transfers of water. 
New Mexico should maintain its cutTent public notice, comment and hearing requirements for 
transfers of water that already expedite transfers of water while effectively protecting and 
maintaining water 1ights and their priority status, diverse customs, cultures, enviromnent and 
economic stability of the state. 

Since 2007, Augustin Plains Ranch, LLC ("Ranch") has been pursuing the most highly 
contested water grab in New Mexico history. The Ranch has applied to appropriate more than 

68 July 2018 Draft State Water Plan, Part JI: Technical Report, Appendix A at p. A-2 . 

69 NMSA 1978, § 72-14-3. l(B)(2)-(3) (2003). 

70 July 2018 Draft State Water Plan, Part fl: Technical Report, Appendix A at p. A-3 (emphasis added). It is 

unclear whether this particular reconm1endation derived from one of the 16 Regional Water Plans finalized in 

20 17 or from the 20 17 State Water Pla1ming Town Hall. 
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17 billion gallons of publicly owned water multiple times and has never said what it will do with 
the water, except sell it to someone, somewhere, for something. The Law Center has represented 
and continues to represent over 80 water users of San Agustin Basin water, including ranchers of 
the San Agustin Plains. The Law Center successfully defeated the Ranch' s application before 
the State Engineer in 2012. The Ranch appealed the State Engineer's decision denying its 
application, and the Law Center persuaded a state Dishict Comito rule against the Ranch's 
appeal in 20 13. That should have been the end to the Ranch's egregious water speculation 
attempts in New Mexico, but unfo1iunately it was not. 

The Ranch submitted yet another application with the State Engineer to appropriate 17 
billion gallons of public water for an unknown beneficial use and place of use on December 23, 
2014 and on April 28, 2016, in response to Office of the State Engineer requests for additional 
infonnation. The Law Center continued to represent over 80 San Agustin Basin water users and 
again defeated the Ranch's water speculation attempt. On July 31, 2018, the State Engineer 
denied the Ranch's most recent application as speculative. 

New Mexico's current public notice, comment and hearing requirements for water 
transfers enabled the Law Center and its clients to effectively protect and maintain water rights 
and their priority status, as well as the diverse customs, culture, enviroiunent and economic 
stability of the San Agustin Plains. If the ctment statutory and regulatory requirements for 
public notice, comment and hearing are minimized or circumvented tlu·ough :ftniher "expediting 
transfers" of water, the Ranch' s multiple water speculation attempts may not have been stopped 
for the following reasons. 

First, the statute requires applicants for a use of underground water71 , which include 
transfers of water out of an area of origin like the Augustin Plains Ranch application, to publish 
notice of its application at least once a week for three consecutive weeks in a newspaper of 
general circulation in each county where the water will be or has been put to beneficial use or 
where other water tights may be affected. 72 The notice must also provide the public with 
infonnation on how to file objections to the granting of the application. 73 

The Legislature has expressly limited who has standing to object to an application for use 
of groundwater, which includes water transfers, to the following: 

71 The public notice and hearing requirements for original applications for use of underground water also apply to 
applications for change of location of well, change of place of use, and change in use of underground waters. See 

NMSA 1978 , § 72-12-7 (1985); §§ 19.27 .1.26, -.30, -.33 NMAC. Applications for use of surface water, including 

change of place of use, change of purpose and change of point of diversion, also require public notice, comment and 
hearing. NMSA 1978, §§ 72-5-4, -5 , -6, -23. For water-use leases, which may involve a water transfer, public 

no tice, conunent and hearing requirements mirror those for original applications. See NMSA 1978, § 72-6-6 (2003). 
Even the New Mexico Mine Dewatering Act, the purpose of which is to mitigate the "severe economic hardship and 

impact to persons engaged in mineral production" from the existing principles of prior appropriation, beneficial use 

and impairment of waters, provides the same public notice, comment and hearing requirements for an application for 

use of underground water. NMSA 1978, § 72-I 2A-2(3) ( 1980); NMSA 1978, § 72-12A-7(B) (1980). 

72 NMSA 1978, § 72-1 2-3(D) (2001). 

73 Id. 
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and, 

Any person, fim1 or corporation or other entity objecting that the granting of the 
application will impair the objector's water right. . . 

Any person, finn or corporation or other entity objecting that the granting of the 
application will be contrary to the conservation of water within the state or dettimental to 
the public welfare of the state and showing that the objector will be substantially and 
specificall y affected by the granting of the application.74 

This significant limitation on who may protest an application for use of underground water, 
which may include a water transfer, balances the protection of existing water rights, diverse 
customs, culture, environment and economic health and stability of the state's diverse 
communities whi le providing for timely and efficient transfers of water (either between uses or 
between an area of origin and place of use) to meet both sh01i-tenn sho1iages and long-tenn 
economic development needs. 75 It is also serves to expedite proposed transfers of water. 

Second, if no objections are filed against an application for use of underground water, 
which includes water transfers, then the State Engineer shall grant the application if he or she 
finds that there are unappropriated waters or that the proposed appropriation/water transfer 
would not impair existing water rights, is not contrary to conservation of water within the state, 
and is not detrimental to the public welfare of the state.76 If objections or protests are filed 
against an appl ication, the State Engineer shall either deny the application without a heating or 
order that a hearing be held. 77 This statutory discretion conveyed to the State Engineer is another 
means of balancing the protection of existing water rights, diverse customs, cultures, 
environment and economic health and stability of the state's diverse communities while 
providing for timely and efficient transfers of water. 78 It too serves to expedite proposed 
transfers of water. 

For the reasons discussed above, the statutory limitations on who can object or protest an 
application for a water transfer, combined with the statutory discretion conveyed to the State 
Engineer to hold a public hearing on an application for a water transfer, already provide for 
expedited transfers of water. The draft State Water Plan should acknowledge that the cmTent 
statutory and regulatory public notice, comment and heating requirements already provide for 
timely and efficient transfers of water to meet both sho11-tenn shortages and long-tenn economic 
development needs while protecting existing water rights, diverse customs, cultures, 
environment and economic stability of the state. Any futiher expediting of water transfers would 
result in the violation of the IS C 's and the State Water Plan statute' s mandate to protect and 

74 Id. 

7s Id. ; § 72-14-3. l (C)(9). 

76 NMSA 1978, § 72- l 2-3(E) (200 1). 

77 NMSA 1978, § 72-1 2-J(F) (2001). 

78 Id;§ 72-14-3. l(C)(9) (2003). 
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maintain ex isting water rights and their priority status, diverse customs, cu ltures, environment 
and economic stability of the state.79 

2. Rela.,Yin.g of Water Quality Regulations 

Although the recommendation is brief and rather vague, with no discussion, the draft 
State Water Plan includes a proposed recommendation to modify the "NMED Regulations" 
because "ctment water quality standards fo r use in injection for aquifer storage, discharge to the 
Pecos River, or fo r direct reuse are too stringent and make reuse difficult and expensive."80 This 
recommendation is problematic and should not be included as a recommendation in the final 
State Water Plan. 

First, and foremost, the State Water Plan should not recommend the relaxation of water 
quality standards. Preserving water quality is essential to meeting future water demand. 
Moreover, such a recommendation would be inconsistent with one of the policy goals repeatedly 
stated in the draft Plan, which is to "protect water quality."81 

Second, the recommendation is misd irected. The New Mexico Environment Department 
(often called NMED) does not promulgate water quality standards; the Water Quality Control 
Commission does. Moreover, the State does not have responsibility for setting the standards 
applicable to discharges into the Pecos River or any other major watercourse in the State. 
Although the Water Quality Control Commission sets water quality standards based on prevalent 
water uses in specific stream segments, it is the United States Environmental Protection Agency 
that sets discharge limits in pennits issued under the National Pollutant Discharge Elimination 
System (NPDES) program under section 402 of the federal Clean Water Act.82 

3. Promoting Water Leasing 

The draft State Water Plan should delete the recommendation to allow greater flexibility 
for leasing water rights.83 New Mexico statutes already provide substantial flexibility for water 
leasing. For example, the State Engineer has authority to circumvent the public notice, comment 
and hearing requirements of the New Mexico Water Use Leasing Act84 if: 

[a]n emergency exists in which the delay caused by following [public notice and 
pa1iicipation requirements] wo uld result in crop loss or other serious economic loss to the 

79 NMSA 1978, §§ 72-14-3 (2003), 72- 14-3. 1 (2003);72-14-3.3 (2003). 

80 July 2018 Draft State Water Plan, Part fl: Technical Report, Appendix A at p. A-3. 

8l E.g., id., Part I: Policies at 5, 22, 36-37. 

82 33 u.s.c. § 1342. 

83 July 2018 Draft State Water Plan, Part II: Tec'111ical Report, Appendix A at p. A-2 . 

s4 NMSA 1978, § 72-6-6 (2003). 
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appropriator and if the state engineer detennines that no foreseeable detriment exists to 
rights of others having valid and existing rights."85 

This allows water rights to be leased with great fl exibility, and the lessee can begin diverting 
immediately, even if the transfer is protested.86 However, this substantial flexibility also results 
in a deprivation of due process. Therefore, the draft State Water Plan should recommend that 
due process requirements be enforced in water use lease pennit proceedings. 

V. CONCLUSIONS 

For the above discussed reasons, the ISC should substantially revise its Draft State Water 
Plan to satisfy statutory requirements. To that end, the ISC should incorporate the Law Center's 
recommendations and provide for more meaningful public pai1icipation in the State Water 
Planning process. 

Dated: August 24, 2018 

85 NMSA 1978, § 72-5-25 (197 1). 

86 NMSA 1978, § 72-5-25(A) (197 1). 
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