




































































































































community water systems, special water users' associations and public utilities 

supplying water to municipalities or counties" have up to forty years to develop a 

water use plan. NMSA 1978, § 72-1-9 (2006). 

30. An appropriator may be exempt from the requirements of beneficial use 

"either by an extension of time or other statutory exemption," which stops the 

running of the .four-year forfeiture period. § 72-12-8(E). 

31 . Any period of nonuse of a groundwater right by a municipality or county for 

the purpose of implementing water development or conservation plans is not 

included when computing the forty-year forfeiture period. § 72-12-8(F). 

32. New mining operations are not included in the statutory forty-year planning 

exemptions; therefore the forfeiture exemptions do not apply to NMCC. See 

NMSA 1978, § 69-36-3(1) (1993) (defining, under the New Mexico Mining Act, a 

"new mining operation" as a mining operation developed after the 1993 effective 

date of the act); § 72-1-9 (establishing a forty-year planning period for 

municipalities and other entities), § 72-12-8(E), (F) (creating exemptions from the 

computation of the statutory forfeiture period) . 

33. Individual ownership of water rights is not included in the statutory forty

year planning exemptions; therefore the forfeiture exemptions do not apply to Frost 

and Gray.§ 72-12-8(E), (F). 
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Abandonment 

34. Water rights can be lost by abandonment through nonuse. See State ex rel. 

Reynolds v. South Springs Co., 1969-NMSC-023, <JI 9, 80 N.M. 144, 452 P.2d 478 

("[A]bandonment is the relinquishment of the [water] right by the owner with the 

intention to forsake and desert it[.]" (internal quotation marks and citation 

omitted)). 

35. Nonuse of water alone is not sufficient to establish abandonment of a water 

right, "[b]ut where by clear and convincing evidence it is shown that for an 

unreasonable time available water has not been used, an intention· to abandon may 

be inferred in the absence of proof of some fact or condition excusing such 

nonuse." Id. <JI 22 (quoting Commonwealth Irrigation Co. v. Rio Grande Canal 

Water Users' Ass'n, 45 P.2d 622, 623 (Colo. 1935)). 

The Burden of Proof in Abandonment Proceedings 

36. The proponent of an abandonment claim has the burden of proving an intent 

to abandon by clear and convincing evidence. See Id. ; State ex rel. Office of State 

Eng 'r v. Elephant Butte Irrigation Dist., 2012-NMCA-090, <J[ 23, 287 P.3d 324 

(noting that nothing indicated that the special master did not apply the correct 

standard of proof of clear and convincing evidence to an abandonment claim when 

required to do so). 
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37. "[A]fter a long period of nonuse, the burden of proof [of abandonment] 

shifts to the holder of the right to show the reasons for the nonuse." Id. <JI 24 

(internal quotation marks and citation omitted). 

38. An owner of a valid water right can overcome allegations of common law 

abandonment "after a protracted period of nonuse by establishing the absence of 

intent to abandon the water right." Id. 

FROST AND GRAY'S RIGHTS IN THE PRODUCTION WELLS 

39. Water from the production wells has not been put to beneficial use for an 

unreasonable amount of time. 

40. However, the successive efforts of CFP and Frost and Gray to put water 

from the production wells to beneficial use demonstrate that neither CFP nor Frost 

and Gray intended to abandon the vested water rights associated with the 

production wells. 

41. Frost and Gray' s litigation to protect their interests demonstrates that they 

did not intend to abandon the vested water rights. 

42. The economic, financial, and logistical difficulties of CFP and the legal 

challenges of Frost and Gray excuse the long period of nonuse of the vested water 

rights. 
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43. As the proponents of abandonment, the Hillsboro Claimants and TRP did 

not meet their burden to prove by clear and convincing evidence that either CFP or 

Frost and Gray abandoned the water right associated with the production wells. 

44. The amount-of-water element for LRG-4652, LRG-4652-S, LRG-4652-S-2, 

and LRG-4652-S-3 is 861.84 afy, which may be diverted from any combination of 

these four wells. 

45. LRG-4652, LRG-4652-S, LRG-4652-S-2, and LRG-4652-S-3 have an 

additional water right for stock use, which may be diverted from any combination 

of these four wells. 

46. Frost and Gray are co-owners of a vested water right in the amount of 

861.84 afy from LRG-4652, LRG-4652-S, LRG-4652-S-2, and LRG-4652-S-3. 

RIGHTS IN THE MISCELLANEOUS WELLS 

47. As the proponents of abandonment, the State, TRP, and the Hillsboro 

Claimants have established abandonment by clear and convincing evidence in 

LRG-4652-S-4, LRG-4652-S-7, LRG-4652-S-9, and LRG-4652-S-10. 

48. As the proponents of abandonment, the State, TRP, and the Hillsboro 

Claimants failed to establish abandonment by clear and convincing evidence in 

LRG-4652-S-8. 

49. The water right to LRG-4652-S-4 for mining use was forfeited by operation 

of law no later than January 1, 1948. 

70 



50. The stock right to LRG-4652-S-4 was abandoned. 

51. All water rights to LRG-4652-S-5 were forfeited by operation of law no later 

than January 1, 1948. 

52. All water rights to LRG-4652-S-6 were forfeited by operation of law no 

later than January 1, 1948. 

53. The water right to LRG-4652-S-7 for mining use was forfeited by operation 

of law no later than January 1, 1948. 

54. The stock right to LRG-4652-S-7 was abandoned. 

55. The water right to LRG-4652-S-8 for mining use was forfeited by operation 

of law no later than January 1, 1948. 

56. LRG-4652-S-8 has a water right for stock use. 

57. The water right to LRG-4652-S-9 for mining use was abandoned. 

58. The water right to LRG-4652-S- l 0 for mining use was abandoned. 

RIGHTS IN THE MONITORING WELLS 

59. As the proponents of abandonment, the State, TRP, and the Hillsboro 

Claimants have established abandonment by clear and convincing evidence in 

LRG-4652-S-11, LRG-4652-S- l 2, LRG-4652-S-13, LRG-4652-S-14, LRG-4652-

S-15, and LRG-4652-S-16. 

60. The water right to LRG-4652-S-11 for mining use was abandoned. 

61 . The water right to LRG-4652-S-12 for mining use was abandoned. 
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62. The water right to LRG-4652-S-13 for mining use was abandoned. 

63. The water right to LRG-4652-S-14 for mining use was abandoned. 

64. The water right to LRG-4652-S-15 for mining use was abandoned. 

65. The water right to LRG-4652-S-16 for mining use was abandoned. 

The Open Pit 

66. The amount-of-water element of the water right for the open pit, LRG-

4652-17, is 34.45 afy. 

The Dolores Well 

67. As the proponents of abandonment, the State, TRP, and the Hillsboro 

Claimants have established abandonment in LRG-4654 by clear and convincing 

evidence. 

68. The water right to the Dolores well, LRG-4654, for mmmg use was 

abandoned. 

~~~
~esJ.W&;1er 
Judge Pro Tempore 
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