


























































































































Alta Gold’s Bankruptcy and Claim to the Water Rights
149. In 1999, Alta Gold filed for bankruptcy in the United States Bankruptcy
Court for the District of Nevada (the bankruptcy court). Alta Gold claimed
ownership of the water rights in its bankruptcy filings. [2 Tr. 118:20-119:11;
NMCC-149 at 87:3-88:10]
150. Alta Gold’s assets, including those associated with Copper Flat, were
liquidated in an auction ordered by the bankruptcy court. [NMCC-139 at 1-3;
NMCC-149 at 191:23-192:6]
151. Frost and Gray hired legal counsel licensed in Nevada to represent their
interest in Alta Gold’s bankruptcy. The bankruptcy court recognized Frost and
Gray’s ownership of the water rights. [2 Tr. 119:12-120:4; 5 Tr. 126:22-127:3]
152. On December 21, 2000, the bankruptcy court ordered Alta Gold to execute a
quitclaim deed for its claims to the water rights to Frost and Gray. [NMCC-113]
153. Ultimately, Alta Gold did not follow through on the permitting process for
Copper Flat and did not reopen the mine because it filed for bankruptcy in 1999.
[NMCC-0149 at 86:1-87:3]
154. Alta Gold did not put water to beneficial use at Copper Flat.
THE LOWER RIO GRANDE HYDROGRAPHIC SURVEY
155. The OSE completed the Lower Rio Grande Basin Hydrographic Survey in

December 2000. In the hydrographic survey, the OSE found that the following
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wells had no right of use, stating, “[w]ells were originally declared as mining
wells, but only limited stock use found”: LRG-4652-S-3; LRG-4652-S-4; LRG-
4652-S-5; LRG-4652-S-6; LRG-4652-S-7; LRG-4652-S-8; LRG-4652-S-9; LRG-
4652-S-10; LRG-4652-S-11; LRG-4652-S-12; LRG-4652-S-13; and LRG-4652-S-
15. [TRP-163 at 21]

156. The other wells at issue in this case were not located by the OSE. [/d.]

157. The hydrographic survey indicated “no right” for Subfile No. LRO-28-008-
9009, the subfile number then assigned by the OSE to Alta Gold and currently
assigned to NMCC. [7 Tr. 151:17-154:3; TRP-163 at 21]

HYDRO RESOURCES LITIGATION

158. On January 8, 2001, Hydro Resources filed suit in New Mexico’s Seventh
Judicial District Court against Frost and Gray seeking a declaratory judgment to
quiet title to the water rights. Hydro Resources contended that the water rights
were appurtenant to the mining claims developed for Copper Flat. Litigation
between Hydro Resources and Frost and Gray proceeded in district court, the New
Mexico Court of Appeals, and the New Mexico Supreme Court for nearly seven
years between January 2001 and November 2007. [2 Tr. 120:20-122:8, 214:7-
215:2; Hydro Resources Corp. v. Gray, 2007-NMSC-067, q 10; Hydro Resources

Corp. v. Gray, 2006-NMCA-108, q 1, 140 N.M. 363, 142 P.3d 951]
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159. On November 9, 2007, the New Mexico Supreme Court recognized Frost
and Gray’s title to the water rights, holding that since “water rights are not
considered appurtenant to land under a lease,” 2007-NMSC-067, ] 1, title to the
Frost and Gray rights did not pass to Hydro Resources with the conveyance of title
to the mining claims.

160. On January 22, 2008, the Seventh Judicial District Court entered a quiet title
decree to the water rights in favor of Frost and Gray. [NMCC-114]

FROST AND GRAY’S RESUMPTION OF MARKETING THE WATER
RIGHTS

161. When litigation between Hydro Resources and Frost and Gray was
completed, Frost and Gray resumed marketing the water rights with a preference
for leasing the rights to a mining interest. [2 Tr. 195:1-17, 231:7-13; TRP-179;
TRP-181]

162. Over time, Frost and Gray have been paid approximately $1.5 million for the
use of the water rights. [2 Tr. 235:5-7]

ABSENCE OF MINING ACTIVITY AT COPPER FLAT, 1990-2008

163. Max Yeh, a resident of Hillsboro, New Mexico, made between five and
seven personal visits to the Copper Flat site over the course of ten to fifteen years
beginning in the early-1990s. He often hiked to the top of the hills overlooking the
mine. On none of these occasions did Yeh see any mining operations or personnel
at Copper Flat. Yeh testified that there were no signs of the former buildings, other
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than the imprints; that the open pit was ringed with lightish-yellow crystals; and
that the dam was overgrown with brush, weeds, and small shrubs. [Max Yeh Tr.
30:8-19, 34:4-35:1, 36:1-37:9]
164. In a field report dated April 17, 2008, OSE staff reported that it had
[flound all wells, none of which are in current use. None of them are
equipped and have locked covers on each of them. All but two had
concrete pads with the casing right in the middle. The other two had
metal covers over with locks on them and no concrete pads.
The OSE staff described the location of the wells as
Large open ranch land. There are currently large native brush and
cactus over the entire area. There were rough roads leading to some of
the wells, however we had to really hunt down to find.
[STATE-008]
NMCC’S PURCHASE OF COPPER FLAT
165. On July 23, 2009, NMCC entered into an option agreement with Hydro
Resources to purchase Copper Flat and the associated mineral claims. [NMCC-
116]
166. On September 9, 2010, Frost and Gray entered into an option agreement
with NMCC for the sale of the declared water rights. At the time of trial, there
remained conditions precedent to the transfer of ownership of the rights to NMCC.
[2 Tr. 24:11-21, 124:20-125:25; NMCC-117]
167. On September 27, 2010, Frost and Gray filed an Amended Declaration of

Ownership of Underground Water Right (2010 amended declaration) for the
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production wells, claiming that 1,267 afy had been placed to beneficial use at the
mine, rather than the 854.333 afy claimed in the 1984 declarations. [NMCC-118 at
1-4]

NMCC’s Application to Repair and Deepen Wells
168. On February 28, 2012, NMCC filed an Application for Permit to Repair
and/or Deepen Well for the four production wells and five supplemental wells
(LRG-4652-S-4, LRG-4652-S-5, LRG-4652-S-6, LRG-4652-S-7, and LRG-4652-
S-8). [STATE-017 at 1-3]
169. On May 35, 2012, OSE employees, Cheryl Thacker and Craig Cathey,
conducted a field check of Copper Flat. Thacker and Cathey found that the four
production wells were not equipped or operational and that the well casings were
capped with an access point for well-monitoring purposes. [STATE-001 at 9]
170. On August 2, 2012, Thacker, an OSE Lower Rio Grande Basin supervisor,
summarized in a memorandum her analysis and evaluation of NMCC’s application
to repair and deepen wells. Thacker recommended that:

a. the water rights associated with LRG-4652 be limited to 888.783
afy, “reflecting the largest amount of water diverted and consumed
in any one year” at Copper Flat; and

b. the OSE consider CFP’s pre-basin claim of 6,462 afy as “entirely

inchoate” and “relinquished when thirty-seven years elapsed
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without the resumption of mining operations or construction of a

copper concentrator.”
[STATE-001 at 15]

171. On August 16, 2012, the OSE approved in part, and denied in part, the
application. The request to deepen and repair the wells was approved for the four
production wells and six of the miscellaneous wells (LRG-4652-S-4, LRG-4652-S-
5, LRG-4652-S-6, LRG-4652-S-7, LRG-4652-S-8, and LRG-4652-S-10). The
conditions of approval limited the total diversion for the four production wells and
the thirteen supplemental wells to 888.783 afy for mining, milling, reclamation,
dust control, wash water, and domestic and sanitary uses. The conditions of
approval required that all the wells be equipped with measuring technology
approved by the OSE. The OSE denied the pre-basin claim of 6,462 afy as
“entirely inchoate” and “at no time been put to beneficial use.” NMCC aggrieved
the OSE’s partial approval, and the matter is pending and currently stayed.

[STATE-017 at 4-7]

THE POINTS OF DIVERSION
The Four Production Wells

172. LRG-4652, LRG-4652-S; LRG-4652-S-2; and LRG-4652-S-3:
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. LRG-4652 and LRG-4652-S were drilled in December 1975,
LRG-4652-S-2 was drilled in January 1976, and LRG-4652-S-3
was drilled in 1980. [NMCC-037, NMCC-038; NMCCO039;
NMCC-040]

. The 1984 declarations for the four production wells declared an
estimated future use from a combination of these wells of 6,462 afy
and declared that the amount of water put to beneficial use was
278,385,500 gallons (854.33 afy). [1d.]

. The 1984 field check found that the wells were supplying water
“for maintaining the equipment, human consumption, sanitary
purposes, fire protection, and cleanup.” [TRP-055]

. The 2000 hydrographic survey found that LRG-4652-S-3 was
utilized only for “limited stock use.” [STATE-007 at 21; TRP-163
at 21]

. The 2010 amended declaration claimed that 1,227 afy was put to
beneficial use, rather than the 854.333 afy declared in 1984.
[NMCC-118 at 10]

. During an April 2008 field visit, the OSE found that all four
production wells were not equipped, not in use, and closed with a

locked cover. [STATE-008]
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g. On March 14, 2011, a private consulting firm conducted a field
visit (the 2011 field visit) to assess the status of the four production
wells and the seven miscellaneous wells. A report (the 2011 report)
summarizing the findings of the field visit states that the
production wells were not equipped and that the wellhead on each
well was capped with a welded steel plate that would require a
cutting torch to remove. On each of the four wells, there was a
steel pipe secured with a padlock that allowed the measuring of
water levels. Access to the wells was hindered by overgrowth of
brush. Photographs of the production wells show that the caps and
pipes on each well were rusted and apparently not in use for an
extended period of time. [TRP-195 at 1-5]

h. During a May 2012 field check, the OSE found that all four
production wells were not equipped, not operable, capped, and

locked. [STATE-018 at 10-12]

i. The OSE determined in August 2012 that the 6,462 afy inchoate
claim had never been put to beneficial use. [Id. at 16]

j. In July 2014, the OSE offered to recognize Frost and Gray’s vested
right of 861.84 afy in the four production wells and six monitoring
wells. The OSE calculated the amount using metered and estimated
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amounts actually used by the wells in 1982. [7 Tr. 159:19-160:19;
STATE-011; STATE-025]

k. 861.84 afy is the total amount of water put to beneficial use from
the productions wells.

1. No water has been put to beneficial use from LRG-4562, LRG-
4562-S, and LRG-4562-S-2 since December 31, 1984.

m. No water has been put to beneficial use from LRG-4562-S-3 since
December 31, 2000.

The Miscellaneous Wells
173. LRG-4652-S-4:

a. LRG-4652-S-4 was drilled in 1931 for placer mining and used for
that purpose until 1943. The well was used only for watering
livestock from 1943 to 1980. [NMCC-041]

b. The 1984 field check found that LRG-4652-S-4 was not equipped
or in use. [7 Tr. 32:20-24; 8 Tr. 92:25-94:11; STATE-044; TRP-
055]

c. The 2011 field visit found that LRG-4562-S-4 was equipped with a
windmill with the blades missing. Access to the wellhead was
somewhat blocked by brush in which an animal was nesting. Next

to the well was a corroded stock tank with holes in it. Photographs
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show that the well was apparently not in use for an extended period

of time. [TRP-195 at 10]

d. No credible evidence was introduced at trial excusing nonuse of
water for mining purposes from LRG-4652-S-4 from 1943 to 1980,
a period of approximately thirty-seven years.

e. Water from LRG-4652-S-4 was not put to beneficial use after
December 31, 1980.

174. LRG-4652-S-5:

a. LRG-4652-S-5 was drilled in 1931 for placer mining and used for
that purpose until 1943. The well was not used from 1943 to 1982.
For about seven months, the well was again used for placer mining
from September 1, 1982 to April 20, 1983. [NMCC-042]

b. The 1984 field check found that LRG-4652-S-5 was not equipped
and not in use. [STATE-005 at 2]

c. The 2011 field visit found that LRG-4562-S-5 was unequipped,
uncovered, and contained rocks inside the well. The roads to the
well site were in poor condition and in need of repair. The 2011

report suggested that, if the well could not be cleaned out, it might

be simply filled, capped, and abandoned. Photographs show that




the well was obscured by overgrowth of brush and apparently not
in use for an extended period of time. [TRP-195 at 11]

. No credible evidence was introduced at trial excusing nonuse of
water for mining purposes from LRG-4652-S-5 from 1943 to 1982,
a period of approximately thirty-nine years.

. Water from LRG-4652-S-5 has not been put to beneficial use after

December 31, 1983.

175. LRG-4652-S-6

a. LRG-4652-S-6 was drilled in 1931 for placer mining and used for

that purpose until 1943, The well was not used from 1943 to 1963.
The well was used for placer mining again from 1963 to 1964, was
not in use from 1964 to 1975, and was again used for placer
mining from 1975 to 1984. [NMCC-43]

. The 1984 field check found that LRG-4652-S-6 was equipped and
in use for placer mining. [STATE-005 at 2]

. The 2011 field visit found that LRG-4562-S-6 was unequipped,
uncovered, contained rocks, and had a bee hive inside the well.
The road to the well site was in poor condition and in need of
repair. Photographs show that the well was obscured by an

overgrowth of grass, that the cap was almost entirely rusted away,
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and that the well was apparently not in use for an extended period

of time. [TRP-195 at 12]

d. No credible evidence was introduced at trial excusing nonuse of
water for mining purposes from LRG-4652-S-6 from 1943 to 1963,
a period of approximately twenty years.

e. Water from LRG-4652-S-6 has not been put to beneficial use after
December 31, 1986. [Tr. 7 176:15-23]

176. LRG-4652-S-7

a. LRG-4652-S-7 was drilled in 1932 for placer mining and used for
that purpose until 1943. The well was next used to water stock
from 1943 to 1975 and was used for domestic purposes from 1975
to 1980. [NMCC-44]

b. The 1984 field check found that LRG-4652-S-7 was not equipped
and not in use. [STATE-005 at 2]

c. The 2011 field visit found that LRG-4562-S-7 was unequipped and
covered by a sheet of rubber and a rusted steel plate, both
unsecured. The well was surrounded by grass and branches.
Photographs show that the well was apparently not in use for an

extended period of time. [TRP-195 at 7]
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d. No credible evidence was introduced at trial excusing nonuse of
water for mining purposes from LRG-4652-S-7 from 1943 to 1980,
a period of approximately thirty-seven years.

e. Water from LRG-4652-S-7 has not been put to beneficial use after
December 31, 1980.

177. LRG-4652-S-8

a. LRG-4652-S-8 was drilled in 1932 for placer mining and used for
that purpose until 1943. The well was next used to water stock and
for domestic purposes from 1943 to 1984 and has a perfected pre-
basin water right of 3 afy for domestic and stock watering
purposes. [7 Tr. 178:18-179:1-7; NMCC-45]

b. The 1984 field check found that LRG-4652-S-8 was equipped and
in use for domestic and livestock purposes. [STATE-005 at 2]

c. The 2011 field visit found that LRG-4562-S-8 was equipped with a
submersible pump and was providing non-potable water for the
NMCC office. Photographs show that the metal plate covering the
well was rusted and that the well appears to have been

rehabilitated. [7 Tr. 178:18-180:24; TRP-195 at 6]
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178. LRG-4652-S-9

a. LRG-4652-S-9 was drilled in 1971 to explore for adequate water
for Copper Flat, and it cannot be determined if the well was used
between 1972 and 1974. From 1974 to 1978, the well was in use
for unknown purposes. From 1978 to 1980, there was little or no
use of the well. The well pumped approximately 22,922,500
gallons of water (70.35 afy) for a construction project from
October 1980 to March 1982. [NMCC-46]

b. The 1984 field check found that LRG-4652-S-9 was equipped but
not in use. [STATE-005 at 2]

c. The 2011 field visit found that LRG-4562-S-9 was equipped with a
pump and 30 hp motor dating back to March 2010 and located
inside an aluminum shed. Photographs of the wellhead show the
cap and pipes and shed frame to be rusted. The well appears to
have been rehabilitated. [TRP-195 at §]

d. No credible evidence was introduced at trial excusing nonuse of
water from LRG-4652-S-9 from December 31, 1982 to at least
March 2010, a period of over twenty-seven years.

e. Water from LRG-4652-S—9 was not been put to beneficial from

December 31, 1982 to March 31, 2010.
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179. LRG-4652-S-10

a. LRG-4652-S-10 was drilled in 1972 to explore for adequate water
for Copper Flat, and it cannot be determined if the well was used
between 1972 and 1974. From 1974 to 1978, the well was used for
placer mining. From 1978 to 1980, there was little or no use of the
well. The well pumped approximately 18,000,000 gallons of water
(55.24 afy) for a construction project from October 1980 to March
1982. [NMCC-47]

b. The 1984 field check found that LRG-4652-S-10 was not equipped
and not in use. [STATE-005 at 2]

c. The 2011 field visit found that LRG-4562-S-10 was unequipped
and covered by a sheet of rubber and a piece of plywood held in
place by a rock. The eastern side of the well was partially covered
by a shrub. Photographs show that the well was apparently not in

use for an extended period of time. [TRP-195 at 7]

d. No credible evidence was introduced at trial excusing nonuse of
water from LRG-4652-S-10 from December 31, 1982 to June
2016, a period of over thirty-three years.

e. Water from LRG-4652-S-10 has not been put to beneficial use
after December 31, 1982.
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The Monitoring Wells
180. LRG-4652-S-11
a. LRG-4652-S-11 was drilled in December 1974, with a capacity of
20 gpm, with 32 afy available for “standby use for mining, milling,
and reclamation purposes, to supplement supply” from the
production wells. [NMCC-048]
b. The 1984 field check found that LRG-4652-S-11 was not equipped
and not in use. [STATE-005 at 2]
c. Water from LRG-4652-S-11 has never been put to beneficial use.
181. LRG-4652-S-12
a. LRG-4652-S-12 was drilled in April 1975, with a capacity of 106
gpm, equipped with a cylinder pump powered by a windmill. The
1984 declaration claimed 171 afy available for “standby use for
mining, milling, and reclamation purposes, to supplement supply”
from the production wells, and 3 afy “since 1982 for stock
watering.” [NMCC-49]
b. The 1984 field check found that LRG-4652-S-12 was equipped

and in use. [STATE-005 at 2]
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c. As of June 2016, LRG-4652-S-12 was in use for stock watering
under a separate permit, independent of this proceeding. [7 Tr.
187:12-24-188:2]

d. No credible evidence was introduced at trial excusing nonuse of
water from LRG-4652-S-12 for mining purposes from December
31, 1982 to June 2016, a period of over thirty-three years.

e. Water from LRG-4652-S-12 has not been put to beneficial use for
mining purposes after December 31, 1982.

182. LRG-4652-S-13

a. LRG-4652-S-13 was drilled on May 12, 1975, with a capacity of
97 gpm. The 1984 declaration claimed 156 afy available for
“standby use for mining, milling, and reclamation purposes, to
supplement supply” from the production wells. [NMCC-050]

b. The 1984 field check found that LRG-4652-S-13 was not equipped
and not in use. [STATE-005 at 2]

c. As of June 2016, LRG-4652-S-13 was in use for stock watering
under a separate permit, independent of this proceeding. [7 Tr.

188:5-17]
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d. No credible evidence was introduced at trial excusing nonuse of
water from LRG-4652-S-13 for mining purposes from December
31, 1975 to June 2016, a period of over forty years.
e. Water from LRG-4652-S-13 has not been put to beneficial use for
mining purposes after December 31, 1975.
183. LRG-4652-S-14
a. LRG-4652-S-14 was drilled on August 22, 1975, with a capacity of
262 gpm. The 1984 declaration claimed 423 afy available for
“standby use for mining, milling, and reclamation purposes, to
supplement supply” from the production wells. [NMCC-51]
b. The 1984 field check found that LRG-4652-S-14 was not equipped
and not in use. [STATE-005 at 2]
c. No credible evidence was introduced at trial excusing nonuse of
water from LRG-4652-S-14 for mining purposes from December
31, 1975 to June 2016, a period of over forty years.
d. Water from LRG-4652-S-14 has not been put to beneficial use for
mining purposes after December 31, 1975.
184. LRG-4652-S-15
a. LRG-4652-S-15 was drilled on September 22, 1975, with a

capacity of 208 gpm. The 1984 declaration claimed 336 afy
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available for “standby use for mining, milling, and reclamation
purposes, to supplement supply” from the production wells.
[NMCC-52]

b. The 1984 field check found that LRG-4652-S-15 was not equipped
and not in use. [STATE-005 at 2]

c. No credible evidence was introduced at trial excusing nonuse of
water from LRG-4652-S-15 for mining purposes from December
31, 1975 to June 2016, a period of over forty years.

d. Water from LRG-4652-S-15 has not been put to beneficial use for
mining purposes after December 31, 1975.

185. LRG-4652-S-16

a. LRG-4652-S-16 was drilled on October 31, 1975, with a capacity
of 110 gpm. The 1984 declaration claimed 177 afy available for
“standby use for mining, milling, and reclamation purposes, to
supplement supply” from the production wells. [NMCC-53]

b. The 1984 field check found that LRG-4652-S-16 was not equipped
and not in use. [STATE-005 at 2]

c. No credible evidence was introduced at trial excusing nonuse of
water from LRG-4652-S-16 for mining purposes from December

31, 1975 to June 2016, a period of over forty years.
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d. Water from LRG-4652-S-16 not has been put to beneficial use for
mining purposes after December 31, 1975.
The Open Pit and the Dolores Well
186. LRG-4652-S-17, the open pit
a. LRG-4652-S-17 was declared separately as a point of diversion,
not as a well, and with no associated drill rig or well casing. The
1984 declaration estimated that 75 gpm could be removed, but no
pump was installed. 120 afy was declared available for “dust
control” and “reclamation,” but no information was included
concerning the calculation of this amount. [7 Tr. 26:12-19;
NMCC-054]
b. LRG-4652-S-17 is hydrologically connected to groundwater and
evaporates at an amount of 34.45 afy. [STATE-001 at 12]
187. LRG-4654, the Dolores well
a. LRG-4654 was drilled in 1932 for mining purposes and was used
in that capacity from 1932 to 1934. The well was used
intermittently for mining between 1932 and 1981. [NMCC-055]
b. No evidence was introduced at trial excusing nonuse of water from
LRG-4654 from December 31, 1981 to June 2016, a period of over

thirty-four years.
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c. Water from LRG-4654 has not been put to beneficial use for
mining purposes after December 31, 1981.

RECENT ACTIVITIES AT COPPER FLAT

188. No mining company has operated a copper mine at Copper Flat since July
1982. [State-033 at 5-16]
189. No water from the production wells has been put to beneficial use for mining

since the acquisition of water rights by Frost and Gray. [5 Tr. 138:14-22]

CONCLUSIONS OF LAW

L. This Court has jurisdiction over the parties and the subject matter of this
proceeding. N.M. Const. art. VI, § 13.

2 The Hillsboro Claimants have standing to participate in this proceeding.
NMSA 1978, § 72-4-17 (1965); Rule 1-071.2(B), (C).

3. Turner Ranch Properties has standing to participate in this proceeding. Id

4. As water rights claimants, NMCC and Frost and Gray must prove each
element of their respective water rights by a preponderance of the evidence.

NEW MEXICO WATER LAW

5. Unappropriated surface water and groundwater belong to the people of New
Mexico and are subject to beneficial use in accordance with New Mexico law.

N.M. Const. art. XVI, § 2; NMSA 1978, § 72-12-1 (2003); NMSA 1978, § 72-12-
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18 (1983). See City of Albuguerque v. Reynolds, 1962-NMSC-173, | 28, 71 N.M.
428; 379 P.2d 73 (holding that the substantive law relating to the appropriation of
surface waters is the same as that relating to groundwater)(internal citations
omitted).

6. “Beneficial use is the basis, the measure and the limit of the right to the use
of water.” N.M. Const. art. XVI, § 3; § 72-12-18.

INCHOATE RIGHTS AND THE MENDENHALL RULE

y Under Strate ex rel. Reynolds v. Mendenhall, 1961-NMSC-083, | 29; 68
N.M. 467; 362 P.2d 998, an appropriator who develops groundwater resources
prior to the declaration of an underground basin by the state engineer, continues to
diligently develop the water after the declaration of the basin, and places it to
beneficial use within a reasonable time may acquire a valid water right to the water
put to beneficial use.

8. In order to benefit from the rule set forth in Mendenhall, appropriators must
“(1) legally commence drilling their well prior to declaration of the basin; (2)
proceed diligently to develop the water pursuant to a plan; and (3) apply the water
to beneficial use.” State ex rel. Reynolds v. Rio Rancho Estates, Inc., 1981-NMSC-
017, 9 13, 95 N.M. 560, 624 P.2d 502.

9. For the purposes of this case, “inchoate rights” are incomplete water rights

that had not vested at the time the OSE declared the basin because, although the

63



appropriator had begun development of the rights, the water had not been put to
beneficial use.

10.  For purposes of the Mendenhall rule, diligence in developing water requires
that the developer take reasonable efforts in pursuit of a pre-basin plan.

11. The requirement to show diligence is not met by attempts to develop water
for projects different from the developer’s pre-basin plan.

12.  In accordance with New Mexico law, the OSE declared the Lower Rio
Grande Underground Water Basin on September 11, 1980. NMSA 1978, § 72-2-8
(1967); 19.27.48 NMAC.

INCHOATE WATER RIGHT CLAIMS

13. The claims to inchoate water rights in this proceeding are connected to the
mining operations at Copper Flat because of the Mendenhall requirement that a
developer of such a water right proceed with diligence to develop the right
pursuant to a plan.

14. CFP did not meet the Mendenhall requirements because it did not diligently
develop water in accordance with its pre-basin plan.

15. Specifically, CFP did not diligently pursue the development of inchoate
water rights because it terminated mining operations at Copper Flat and, with
CIBC, sold and moved the mining equipment and sold the water rights used for

mining operations at Copper Flat.
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16. CIBC, to the extent that it was a successor of CFP’s interest in Copper Flat,
did not diligently pursue the development of inchoate water rights because it sold
and moved the mining equipment and sold the water rights used for mining
operations at Copper Flat.

17. CFP’s and CIBC’s actions described in conclusion nos. 15 and 16 are
inconsistent with CFP’s pre-basin plan under Mendenhall.

18. CFP’s filing of the transfer application of February 28, 1986 was
inconsistent with its pre-basin plan and inconsistent with a diligent effort to pursue
the pre-basin plan under Mendenhall.

19. The sale of the water rights to Frost and Gray was inconsistent with a
diligent effort in pursuit of CFP’s pre-basin plan because the sale severed the water
rights from the mining operations.

20. CFP’s and CIBC’s actions extinguished any inchoate water rights under
Mendenhall.

21.  Alternatively, Frost and Gray did not meet the Mendenhall requirements
because they did not diligently develop water in accordance with CFP’s pre-basin
plan.

22. Frost and Gray’s actions in filing the transfer application of September 2,
1988 and in pursuing a plan to transfer the inchoate water rights to Ladder Ranch

for agricultural purposes were inconsistent with CFP’s pre-basin plan.
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23.  Frost and Gray’s failure to diligently develop water in accordance with
CFP’s pre-basin plan extinguished under Mendenhall any inchoate righté they may
have owned.
24. Efforts by subsequent entities seeking to restart mining operations at Copper
Flat did not constitute diligence for purposes of the Mendenhall rule.
25. NMCC and Frost and Gray have failed to meet their respective burdens of.
proof to establish compliance with the requirements of the Mendenhall rule.
26. There are no continuing claims to inchoate water rights in this proceeding.
FORFEITURE AND ABANDONMENT OF WATER RIGHTS

Forfeiture
27.  When a party entitled to appropriate groundwater failed to apply the water
to beneficial use for a period of four or more years prior to June 1, 1965, the water
right is forfeited. The forfeiture occurs by operation of law, and the holder of the
forfeited right is not entitled to notice or a period to cure the nonuse. NMSA 1978
§ 72-12-8(A) (2002); NMSA 1978, § 72-5-28(A) (2002).
28. A person is not entitled to receive more water than is necessary for the
person’s actual use. State ex rel. Erickson v. McLean, 1957-NMSC-012, { 20, 62
N.M. 264, 308 P.2d 383.
29. As a matter of public policy, New Mexico law provides that

“municipalities, counties, school districts, state universities, member-owned
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community water systems, special water users’ associations and public utilities
supplying water to municipalities or counties” have up to forty years to develop a
water use plan. NMSA 1978, § 72-1-9 (2006).

30.  An appropriator may be exempt from the requirements of beneficial use
“either by an extension of time or other statutory exemption,” which stops the
running of the four-year forfeiture period. § 72-12-8(E).

31.  Any period of nonuse of a groundwater right by a municipality or county for
the purpose of implementing water development or conservation plans is not
included when computing the forty-year forfeiture period. § 72-12-8(F).

32. New mining operations are not included in the statutory forty-year planning
exemptions; therefore the forfeiture exemptions do not apply to NMCC. See
NMSA 1978, § 69-36-3(I) (1993) (defining, under the New Mexico Mining Act, a
“new mining operation” as a mining operation developed after the 1993 effective
date of the act); § 72-1-9 (establishing a forty-year planning period for
municipalities and other entities), § 72-12-8(E), (F) (creating exemptions from the
computation of the statutory forfeiture period).

33.  Individual ownership of water rights is not included in the statutory forty-
year planning exemptions; therefore the forfeiture exemptions do not apply to Frost

and Gray. § 72-12-8(E), (F).
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Abandonment
34.  Water rights can be lost by abandonment through nonuse. See State ex rel.
Reynolds v. South Springs Co., 1969-NMSC-023, 9, 80 N.M. 144, 452 P.2d 478
(“[A]bandonment is the relinquishment of the [water] right by the owner with the
intention to forsake and desert it[.]” (internal quotation marks and citation
omitted)).
35.  Nonuse of water alone is not sufficient to establish abandonment of a water
right, “[bJut where by clear and convincing evidence it is shown that for an
unreasonable time available water has not been used, an intention to abandon may
be inferred in the absence of proof of some fact or condition excusing such
nonuse.” Id. 22 (quoting Commonwealth Irrigation Co. v. Rio Grande Canal
Water Users’ Ass’n, 45 P.2d 622, 623 (Colo. 1935)).

The Burden of Proof in Abandonment Proceedings
36. The proponent of an abandonment claim has the burden of proving an intent
to abandon by clear and convincing evidence. See Id.; State ex rel. Office of State
Eng’r v. Elephant Butte Irrigation Dist., 2012-NMCA-090, q 23, 287 P.3d 324
(noting that nothing indicated that the special master did not apply the correct
standard of proof of clear and convincing evidence to an abandonment claim when

required to do so).
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37.  “[Alfter a long period of nonuse, the burden of proof [of abandonment]
shifts to the holder of the right to show the reasons for the nonuse.” Id. | 24
(internal quotation marks and citation omitted).

38.  An owner of a valid water right can overcome allegations of common law
abandonment “after a protracted period of nonuse by establishing the absence of
intent to abandon the water right.” Id.

FROST AND GRAY’S RIGHTS IN THE PRODUCTION WELLS

39. Water from the production wells has not been put to beneficial use for an
unreasonable amount of time.

40. However, the successive efforts of CFP and Frost and Gray to put water
from the production wells to beneficial use demonstrate that neither CFP nor Frost
and Gray intended to abandon the vested water rights associated with the
production wells.

41. Frost and Gray’s litigation to protect their interests demonstrates that they
did not intend to abandon the vested water rights.

42. The economic, financial, and logistical difficulties of CFP and the legal
challenges of Frost and Gray excuse the long period of nonuse of the vested water

rights.
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43.  As the proponents of abandonment, the Hillsboro Claimants and TRP did
not meet their burden to prove by clear and convincing evidence that either CFP or
Frost and Gray abandoned the water right associated with the production wells.

44. The amount-of-water element for LRG-4652, LRG-4652-S, LRG-4652-S-2,
and LRG-4652-S-3 is 861.84 afy, which may be diverted from any combination of
these four wells.

45. LRG-4652, LRG-4652-S, LRG-4652-S-2, and LRG-4652-S-3 have an
additional water right for stock use, which may be diverted from any combination
of these four wells.

46. Frost and Gray are co-owners of a vested water right in the amount of
861.84 afy from LRG-4652, LRG-4652-S, LRG-4652-S-2, and LRG-4652-S-3.
RIGHTS IN THE MISCELLANEOUS WELLS

47. As the proponents of abandonment, the State, TRP, and the Hillsboro
Claimants have established abandonment by clear and convincing evidence in
LRG-4652-S-4, LRG-4652-S-7, LRG-4652-S-9, and LRG-4652-S-10.

48. As the proponents of abandonment, the State, TRP, and the Hillsboro
Claimants failed to establish abandonment by clear and convincing evidence in
LRG-4652-S-8.

49. The water right to LRG-4652-S-4 for mining use was forfeited by operation

of law no later than January 1, 1948.
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50. The stock right to LRG-4652-S-4 was abandoned.

51.  All water rights to LRG-4652-S-5 were forfeited by operation of law no later
than January 1, 1948.

52.  All water rights to LRG-4652-S-6 were forfeited by operation of law no
later than January 1, 1948.

53. The water right to LRG-4652-S-7 for mining use was forfeited by operation
of law no later than January 1, 1948.

54. The stock right to LRG-4652-S-7 was abandoned.

55. The water right to LRG-4652-S-8 for mining use was forfeited by operation
of law no later than January 1, 1948.

56. LRG-4652-S-8 has a water right for stock use.

57. The water right to LRG-4652-S-9 for mining use was abandoned.

58.  The water right to LRG-4652-S-10 for mining use was abandoned.
RIGHTS IN THE MONITORING WELLS

59. As the proponents of abandonment, the State, TRP, and the Hillsboro
Claimants have established abandonment by clear and convincing evidence in
LRG-4652-S-11, LRG-4652-S-12, LRG-4652-S-13, LRG-4652-S-14, LRG-4652-
S-15, and LRG-4652-S-16.

60. The water right to LRG-4652-S-11 for mining use was abandoned.

61. The water right to LRG-4652-S-12 for mining use was abandoned.
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62.  The water right to LRG-4652-S-13 for mining use was abandoned.
63.  The water right to LRG-4652-S-14 for mining use was abandoned.
64.  The water right to LRG-4652-S-15 for mining use was abandoned.
65.  The water right to LRG-4652-S-16 for mining use was abandoned.
The Open Pit
66. The amount-of-water element of the water right for the open pit, LRG-
4652-17, is 34.45 afy.
The Dolores Well
67. As the proponents of abandonment, the State, TRP, and the Hillsboro
Claimants have established abandonment in LRG-4654 by clear and convincing
evidence.
68. The water right to the Dolores well, LRG-4654, for mining use was

abandoned.

(fames J. Wél-{sler

Judge Pro Tempore
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