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3rd JUDICIAL DISTRICT COURT
Dona Ana County

STATE OF NEW MEXICO 2/6/2026 10:43 AM
COUNTY OF DONA ANA CLERK OF THE COURT
THIRD JUDICIAL DISTRICT COURT Joseph De Leon Flores

NO: D-307-CV-2026-00398

THE NEW MEXICO Arrieta, Manuel .

ENVIRONMENTAL LAW CENTER,
Plaintiff,
V.

THE BOARD OF COUNTY COMMISSIONERS
OF THE COUNTY OF DONA ANA,

Defendant.

COMPLAINT FOR VIOLATION OF THE NEW MEXICO OPEN MEETINGS ACT

The New Mexico Environmental Law Center (‘“Plaintiff’) hereby respectfully submits the
following Complaint for Violation of the New Mexico Open Meetings Act (“Complaint™),
requesting that this Court void Dofia Ana County Ordinance No. 367-2025 and Ordinance No.
368-2025 (“Ordinances”) because the Dofla Ana County Board of County Commissioners
(“Defendant” or “Board”) adopted the Ordinances in violation of the New Mexico Open
Meetings Act, NMSA 1978 8§88 10-15-1, et seq. (“Act”). In support of this Complaint, Plaintiff
states:

FACTUAL BACKGROUND
1. In the months leading up to Defendant’s adoption of the Ordinances in violation of the
Act, Defendant avoided public transparency and participation requirements in the decision-
making for “Project Jupiter,” a proposed data center complex in Santa Teresa — entering into

Non-Disclosure Agreements as early as May 2025, ignoring New Mexico Inspection of Public



Records Act Requests throughout the summer and fall, and dodging community questions and
demands for information.

2. On August 26, 2025, Defendant publicly announced “Project Jupiter” during a regular
Board meeting, by voting to hold a public hearing on September 19 to adopt the Ordinances. The
Ordinances forgo local tax revenue for the community of Dofia Ana County and authorize the
release and issuance of over $165,000,000,000 ($165 billion) in public funds to three unnamed
corporations for the development of “Project Jupiter.”

3. Only 23 days later, on September 19, 2025, Defendant held a public hearing at a regular
Board meeting to consider the adoption of the Ordinances.

4. At Defendant’s September 19th public hearing, during discussion on Agenda Item 10, the
adoption of Ordinance No. 367-2025, Board Chair Christopher Schaljo-Hernandez abruptly
made a motion to move the meeting into closed session “for a limited personnel matter, the
purchase, acquisition or disposal of real property and water rights, and to discuss information
covered by attorney-client privilege pertaining to threatened or pending litigation, as authorized
by 8§ 10-15-1(H)(2), (7), and (8).” The Board Chair read this language directly from a general
clause written on the bottom of the September 19 Board Meeting Agenda (Exhibit 1). See
September 19 Board Meeting Recording, at 1:00:50 - 1:01:21 [Accessible at:

https://www.youtube.com/watch?v=wgLPWsQLMMA (last visited February 4, 2026)].

5. Prior to moving into closed session, Plaintiff requested Defendant provide reasonable
specification on what constituted “limited personnel matters,” but Defendant declined to specify,
stating only that “it was on the agenda.” See September 19 Board Meeting Recording, at 1:02:00

- 1:02:08.


https://www.youtube.com/watch?v=wgLPWsQLMMA

6. When asked again for further specification as to Defendant’s reason for moving into
closed session, the County Attorney merely stated the Board would be discussing “attorney-
client privileged matters.” See September 19 Board Meeting Recording, at 1:02:10 - 1:02:29.

7. When Plaintiff asked the County Attorney and Board to speak to the overarching matter
to which attorney-client privilege applied and justified the Board’s move into closed session, the
County Attorney responded “No, we do not have to specify what kind of matter it is.” See
September 19 Board Meeting Recording, at 1:02:28 - 1:02:44.

8. Defendant then moved into closed session, without providing reasonable specificity as to
the subject matter to be discussed.

9. Defendant then reconvened into open session and began public comment, and at the same
public meeting and hearing on September 19, 2025, voted 4-1 to adopt both Ordinances.

10.  On October 3, 2025, Plaintiff submitted written notice to the Board of Defendant’s
violations of the New Mexico Open Meetings Act, NMSA 1978 8§ 10-15-1, et seq. (Exhibit 2).
11.  Within fifteen (15) days of receiving the October 3rd written notice, at the Board’s
regular meeting on October 14, 2025, Defendant attempted to cure its Act violation. See October
14 Board Meeting Recording, at 2:52:17 - 3:06:37 [Accessible at:

https://www.youtube.com/watch?v=x PMdsMsLPc (last visited February 4, 2026)].

12.  Atthe October 14 Board Meeting, Defendant claimed that the Board’s September 19
closed session was permitted by NMSA 1978 § 10-15-1(H)(7), allowing for meeting closure
when discussing matters subject to attorney-client privilege relating to threatened litigation
concerning Project Jupiter. See October 14 Board Meeting Recording, at 2:54:10 - 2:54:46.

13.  Defendant also claimed that at the September 19 hearing, because a motion was already

on the table to discuss Project Jupiter when Board Chair Schaljo-Hernandez made an additional


https://www.youtube.com/watch?v=x_PMdsMsLPc

motion to move the meeting into closed session, Defendant “believed that the public understood
the rules that no discussion was allowed other than matters pertaining to Project Jupiter.” See
October 14 Board Meeting Recording, at 2:55:15 - 2:55:32.

14.  Finally, at the October 14 Board meeting, Defendant attempted to cure the violations by
restating the motion with the following statement: “I move to go into closed session to discuss
information that is covered by attorney-client privilege pertaining to threatened litigation
concerning Project Jupiter, as authorized by the Open Meetings Act, Section 10-15-1(H)(7)
(NMSA 1978),” and providing the October 14 meeting minutes as a supplement to the
September 19 meeting minutes. See October 14 Board Meeting Recording, at 3:01:55 - 3:06:37.
15.  On October 20, 2025, Defendant responded in writing to Plaintiff’s written notice of Act
violations. In Defendant’s letter, Defendant further suggests moving into closed session was
necessary because the “BOCC Chambers was very loud, with people calling out and reacting in
such a way that continuation of the meeting — or reasonable conversation and discussion — was
made impossible.” Defendant further stated that “there should have been no actual question as to
the topic or overarching conversation,” in regards to Defendant’s improperly-noticed and vague
decision to move into closed session on September 19th. (Exhibit 3).

16.  In Defendant’s October 20th response letter, Defendant reaffirmed its attempt to cure the
September 19th violations on October 14th.

PARTIES AND JURISDICTION

17.  Plaintiff is a non-profit law center incorporated in the State of New Mexico and located
in Albuquerque, Bernalillo County, New Mexico.
18.  Defendant is a political subdivision in the State of New Mexico.

19.  Defendant’s proceedings are governed by the Act, NMSA 1978 §§ 10-15-1, et seq..



20.  Jurisdiction is proper in the Third Judicial District pursuant to the Act, NMSA 1978 § 10-
15-3(B) and (C), and NMSA 1978 88 4-46-1, et seq.
VENUE

21.  Venue is proper in this Court pursuant to NMSA 1978 § 38-3-1(A) and NMSA 1978 § 38-

22.  The events described in this Complaint occurred in Dofia Ana County.
23.  Defendant is a governing body within Dofia Ana County.

COUNT |I. Defendant Violated the Open Meetings Act.

24.  Plaintiff incorporates Paragraphs 1-16 by reference herein.

Violation I: Defendant did not properly notice the closed meeting on the Meeting Agenda.
25.  The purpose of the Act is “to open the conduct of the business of government to the
scrutiny of the public and to ban decision-making in secret.” Gutierrez v. City of Albuquerque,
1981-NMSC-061, 19, 96 N.M. 398, 400, 631 P.2d 304, 306 (1981) (citing Karol v. Board of
Educ. Trustees, Etc., 122 Ariz. 95, 97, 593 P.2d 649, 651 (1979)).

25.  The Act sets forth clear notice requirements for both open and closed meetings. The Act
demands that “[a]ny meetings at which the discussion or adoption of any proposed resolution,
rule, regulation or formal action occurs and at which a majority or quorum of the body is in
attendance, and any closed meetings, shall be held only after reasonable notice to the public.”
NMSA 1978 § 10-15-1(D). Meeting notices must include “an agenda containing a list of specific
items of business to be discussed or transacted at the meeting.” NMSA 1978 § 10-15-1(F). This
includes listing closed sessions on the agenda.

26.  Defendant did not properly notice its closed session on its September 19th Meeting
Agenda. Instead of specifically listing the anticipated closed session and the subject to be

discussed in closed session on the agenda so the public could be reasonably notified in advance



of Defendant’s intent to hold a closed meeting within an open meeting, Defendant merely read a
general and overly broad clause at the bottom of the September 19th written Meeting Agenda.
See Exhibit 1.

27.  Tonotice its closed meeting, Defendant relied upon the general clause listing the Act
exceptions for which closed sessions are allowed to abruptly move into closed session during the
September 19th meeting, in the middle of Defendant’s discussions and actions on Agenda Item
10 - Ordinance No. 367-2025.

28.  Based on the September 19th Meeting Agenda, the public could not have reasonably
anticipated Defendant intended to move into closed session before or during discussions and
actions on Agenda Item 10, or any other agenda item. Moreover, reading the September 19th
Meeting Agenda, the public could not have reasonably garnered the subject matter of any closed
session to be held during the September 19th meeting. Defendant only provided a general
statement listing all of the exceptions for closed meetings under the Act. See Exhibit 1.

Violation 2: Defendant did not reasonably specify the authority for closure and subject to
be discussed in its motion for closure of the meeting.

29.  The Act further requires a public body, prior to moving into a closed session pursuant to
an exception, to state “the authority for the closure and the subject to be discussed . . . with

reasonable specificity in the motion calling for the vote on a closed meeting.” NMSA 1978 § 10-

15-1(1)(1) (emphasis added).

30.  Reasonable specificity requires that the subject matter to be discussed is described by the
applicable exception and the specific matter to be discussed. Failure to do so violates the Act and
therefore invalidates the actions taken during the meeting where the violation occurred because
“[n]o resolution, rule, regulation, ordinance or action of any . . . policymaking body shall be

valid unless taken or made at a meeting held in accordance with the requirements of [the Act].”



NMSA 1978 § 10-15-3(A). Thus, any ordinance adopted within a meeting in violation of the Act
is considered invalid. See id.; see also Johnson v. Pinos Altos Mut. Domestic Water Consumers
Ass'n, A-1-CA-41471, mem. op. § 5 (N.M. Ct. App. Apr. 2, 2025) (nonprecedential) (“To
successfully invalidate a resolution under the Act, it must be shown that a ‘board, commission,
committee or other policymaking body’ took or made a ‘resolution, rule, regulation, ordinance or
action’ in violation of the Act. Section 10-15-3(A)”).

31.  The Act permits public bodies to move into closed session, under NMSA 1978 § 10-15-
1(H)(2), for limited personnel matters, specifically “the discussion of hiring, promotion,
demotion, dismissal, assignment or resignation of or the investigation or consideration of
complaints or charges against any individual public employee . ..” NMSA 1978 § 10-15-
1(H)(@2).*

32.  The Act also permits public bodies to move into closed session, under NMSA 1978 § 10-
15-1(H)(7) for attorney-client privilege matters, but only for discussions “pertaining to
threatened or pending litigation in which the public body is or may become a participant.”?

NMSA 1978 § 10-15-1(H)(7); see Bd. of Cnty. Com'rs, Luna Cnty. v. Ogden, 1994-NMCA-010,

1 The New Mexico Office of the Attorney General, in its New Mexico Open Meetings Act
Compliance Guide, provides an example of how a public body can announce, during an open
meeting, that the body is moving into closed session pursuant to NMSA 1978 § 10-15-1(H)(2),
in a manner that provides reasonable specificity and complies with the Act: “I move that the
commission convene in closed session as authorized by the limited personnel matters exception
to discuss possible disciplinary action against an employee.” See New Mexico Open Meetings
Act Compliance Guide, Office of the New Mexico Attorney General at 31 (8th ed., 2015)
[Accessible here: https://www.nmag.gov/wp-content/uploads/Open-Meetings-Act-Compliance-
Guide.pdf] [“Act Compliance Guide™].

2 Regarding closed session for matters subject to the attorney-client privilege, the Act
Compliance Guide provides an example for a public body’s announcement of a closed session
pursuant to NMSA 1978 § 10-15-1(H)(7), that provides reasonable specificity in compliance
with the Act: “I move that the board discuss the case of X vs. The County with the board’s
attorney in executive session as authorized by Section 10-15-1(H)(7) of the Open Meetings Act.”
See Act Compliance Guide at 31.


https://www.nmag.gov/wp-content/uploads/Open-Meetings-Act-Compliance-Guide.pdf
https://www.nmag.gov/wp-content/uploads/Open-Meetings-Act-Compliance-Guide.pdf

115,117 N.M. 181, 870 P.2d 143 (quoting New Mexico Attorney General, Open Meetings Act
Compliance Guide 22 (2d ed. 1993) (“Public bodies may invoke the attorney-client privilege to
close a meeting only when the public body is faced with an actual or credible threat of
litigation”) (emphasis added). An actual or credible threat of litigation means the public body
must be able to provide proof that a separate party has threatened litigation. “Absent such a

threat, the exception does not protect discussions about ‘possible’ or ‘potential’ litigation.” Act

Compliance Guide at 28 (emphasis added).
33.  The New Mexico Office of the Attorney General, in its New Mexico Open Meetings Act

Compliance Guide, is abundantly clear that “[t]here is no exception allowing a public body to

rely generally on the attorney client privilege to close a meeting.” See Act Compliance Guide at
29 (emphasis added).

34. At Defendant’s September 19th regular meeting and public hearing, during discussion on
Agenda Item 10, the adoption of Ordinance No. 367-2025, Defendant made a motion to move
the meeting into closed session “for a limited personnel matter, the purchase, acquisition or
disposal of real property and water rights, and to discuss information covered by attorney-client
privilege pertaining to threatened or pending litigation, as authorized by § 10-15-1(H)(2), (7),
and (8).” See September 19 Board Meeting Recording, at 1:00:50 - 1:01:21.

35.  Defendant did not, and then repeatedly refused to, reasonably specify how the exception
under NMSA 1978 8§ 10-15-1(H)(2) or (7) applied to its closed session, in violation of the Act.

COUNT Il. Defendant has failed to effectively cure the Act violations.

36.  The Act explicitly invalidates any ordinance or action taken by a public body during a
meeting held not in accordance with the requirements of the Act. NMSA 1978 § 10-15-3(A).

“INJo authority in New Mexico supports [] [an] attempt to retroactively make the prior invalid

action valid and effective as of the date it was taken.” See New Mexico State Inv. Council v.




Weinstein, 2016-NMCA-069, { 88, 382 P.3d 923 (quoting Palenick v. City of Rio Rancho, 2012-
NMCA-018, 19, 270 P.3d 1281, rev'd, Palenick v. City of Rio Rancho, 2013-NMSC-029, 306
P.3d 447 (reversed on other grounds)) (emphasis added). “To permit retroactive application not

only removes incentive to comply with the Act . . . it undermines the Act and essentially renders

Section 10—15-3(A) meaningless.” See Palenick, 2012-NMCA-018, 19, 270 P.3d 1281

(emphasis added).

37.  Post-hoc rationalizations, or subsequent explanations provided after an agency decision
or action, cannot be considered, nor retroactively cure violations or omissions. See Rio Grande
Chapter of Sierra Club v. N.M. Mining Comm'n, 2003-NMSC-005, { 11, 133 N.M. 97, 61 P.3d
806 (recognizing that “courts are not free to accept post hoc rationalizations of counsel in
support of agency decisions, because a reviewing court must judge propriety of agency action
solely on grounds invoked by [the] agency”); see also Sw. Energy Efficiency Project v. New
Mexico Const. Indus. Comm'n, A-1-CA-31383, mem. op., T 12 (N.M. Ct. App. Apr. 4, 2013)

[1%3

(nonprecedential) (reaffirming New Mexico courts “‘are not free to accept ... post hoc
rationalizations,’ . . . since ‘in dealing with a determination or judgment which an ... agency
alone is authorized to make, [we] must judge the propriety of such action solely by the grounds
invoked by the agency’” (quoting and citing Tenneco Oil Co. v. N.M. Water Quality Control
Comm'n, 1987-NMCA-153, 1 19, 107 N.M. 469, 474, 760 P.2d 161, 166 (alteration in original),
(quoting Securities & Exch. Comm'n v. Chenery Corp., 332 U.S. 194, 196 (1947)), superseded
by statute on other grounds as stated in N.M. Mining Ass'n v. N.M. Water Quality Control
Comm'n, 2007-NMCA-010, 1 19, 141 N.M. 41, 150 P.3d 991). Post hoc rationalizations include

supportive statements made after an action was taken, and subsequently amended into the

meeting minutes where an action was taken. Sw. Energy Efficiency Project v. New Mexico Const.



Indus. Comm'n, § 12 (finding a statement added as an amendment to meeting minutes where an
action was taken “cannot be considered because it was made too late™).

38. At Defendant’s October 14 meeting, Defendant attempted to cure its Act violations by
restating Defendant’s motion made on September 19th with the following: “I move to go into
closed session to discuss information that is covered by attorney-client privilege pertaining to
threatened litigation concerning Project Jupiter, as authorized by the Open Meetings Act, Section
10-15-1(H)(7) (NMSA 1978),” and providing the October 14 meeting minutes as a supplement
to the September 19 meeting minutes.? See October 14 Board Meeting Recording, at 3:01:55 -
3:06:37. In Defendant’s response letter issued to Plaintiff on October 20th, Defendant reaffirmed
its attempt to cure the September 19th violations on October 14th. (Exhibit 3).

39.  Defendant cannot retroactively cure the significant Act violations Defendant committed
on September 19th. There is no other proper cure for Defendant’s Act violations on September
19th, that would not undermine the Act and render meaningless NMSA 1978 § 10-15-3(A), other
than for the Court to invalidate the Ordinances enacted at the September 19th meeting and
require Defendant’s compliance with the Act in future attempts to cure its Act violations. NMSA
1978 § 10-15-3(A); see Palenick, 2012-NMCA-018, 19, 270 P.3d 1281.

CLAIMS FOR RELIEF

40.  Plaintiff respectfully requests the Court enter a judgment finding the Defendant violated
the Act during its public meeting and hearing on September 19, 2025, by moving into closed

session without proper notice.

3 To note, no actual threatened or pending litigation existed on or before September 19, 2025.
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41.  Plaintiff respectfully requests the Court enter a judgement finding Ordinance No. 367-
2025 and Ordinance No. 368-2025 void because the Board adopted the Ordinances in a meeting
held in violation of the Act.

42.  Plaintiff respectfully requests the Court enter a judgment ordering all funds distributed by
Defendant pursuant to Ordinance No. 367-2025 and Ordinance No. 368-2025 be returned to
Defendant, and any contractual agreements and payment commitments made pursuant to
Ordinance No. 367-2025 and Ordinance No. 368-2025 be considered void.

ATTORNEY’S FEES

43.  Section 10-15-3(C) of the Act permits the court to “award costs and reasonable attorney
fees to any person who is successful in bringing a court action to enforce the provisions of the
Open Meetings Act.” NMSA 1978 § 10-15-3(C).

44.  Accordingly, upon this Court entering a judgment in favor of Plaintiff and finding
Defendant violated the Act, Plaintiff requests this Court award costs and reasonable attorney fees
to Plaintiff.

REQUESTED RELIEF
WHEREFORE, Plaintiff respectfully requests the following relief:

A. Judgment against the Defendant that the adoption of the Ordinances on September 19,
2025, was invalid under the Act;

B. Judgment for award of their costs and attorneys fees incurred herein; and

C. Such further relief as the Court deems just and proper.

RESPECTFULLY SUBMITTED on this 6th day of February, 2026, by:

11



NEW MEXICO ENVIRONMENTAL LAW CENTER

/s/ Kacey J. Hovden

Kacey J. Hovden

State Bar ID: 161219
Maslyn K. Locke

State Bar ID: 151635
Ann T. McCartney
State Bar ID: 2489

Eric D. Jantz

State Bar ID: 10529
P.O. Box 12931
Albuquerque, NM 87195
Tel.: (505) 989-9022
Fax.: (505) 629-4769
khovden@nmelc.org
mlocke@nmelc.org
amccartney@nmelc.org
ejantz@nmelc.org
Attorneys for Plaintiff
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EXHIBIT 1

AGENDA

The following will be considered at the Regular Meeting of the Dofa Ana County Board of County
Commissioners to be held on Friday, September 19, 2025, at 9:00 AM in the Dofia Ana County Commission
Chambers, Ist Floor, Dofla Ana County Government Center, 845 North Motel Boulevard, Las Cruces, New
Mexico:

* Invocation/Moment of Silence

* Pledge of Allegiance

* Roll Call of Commission Members Present and Determination of Quorum

COMMISSION CONVENES AS THE BOARD OF COUNTY COMMISSIONERS AND THE
COUNTY BOARD OF FINANCE IN OPEN SESSION

* CHANGES TO THE AGENDA: Scott Andrews, County Manager.

* CONSENT AGENDA: The Board will be asked to approve by one motion the following items of recurring

or routine business:

1.

Accept Grant Agreement for $250,000 from the State of New Mexico
Department of the Environment for the La Union Flood Control
Improvements Resolution with Associated Budget Revision and
Resolution

John Gwynne,
Flood Director

2. Accept a Grant Agreement in the amount of $200,000.00 from the New  Stephen Lopez,
Mexico Department of Finance and Administration for Tortugas Assistant County
lighting, road safety, and speed reduction improvements in Tortugas, in Manager
Dona Ana County and associated Budget Revision and Budget
Resolution.

3. Approve resolution between Dofia Ana County and Creative Pro William Provance,
Aviation Storage, LLC. for a Lease Contract for Lot T-24 at the Dofia  Jetport Manager
Ana County International Jetport in the amount of $3,735.60 for the first
year, subject to approval by the New Mexico State Board of Finance
Subject to approval by the New Mexico State Board of Finanace

4.  Approve a resolution declaring the adoption of a biennial budget Lucio Luttrell,
process. Budget and Research

Officer
5. Award project contract to Global Maven Enterprises Inc. through Robert Herrera,

Cooperative Educational Services (CES) 2023-05-R1218-ALL in an
amount of $1,511,641.25 to complete improvements at the Transitional
Living Center located at 854 N. Motel Blvd.

Facilities & Services,
Director

Justin Weaver,
Project Manager


EXHIBIT 1


September 19, 2025

6.

AGENDA

Award Project Contract to Excerplay through CES in the amount not to
exceed $164,658.37 for the installation of new play structures within
the La Mesa Community Center Park

Award Project Contract to Lynco Electric through CES in the amount
not to exceed $587,990.54 for the purchase and installation of the
backup generator at the new OEM Facility.
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Robert Herrera,
Facilities & Services,
Director

Justin Weaver,
Project Manager

Robert Herrera,
Facilities & Services,
Director

Justin Weaver,
Project Manager

* EMPLOYEE RECOGNITION: The Commission will recognize Dofia Ana County employees for their

years of service to Dofia Ana County — Read by Deborah Weir, Assistant County Manager.

Name Department
Joseph Vargas County Manager
Shawn Spain Human Resources
Luis Salcido Detention Center
Salomon Lara Sheriff's
Erika Quezada Engineering/Roads
Bill Provance Jetport
* PROCLAMATIONS
8. Proclaim October as National Disability Employment Awareness

Month in Dofia Ana County

Proclaim September 30- October 3 as Walk to School in Dofia Ana
County.

* PUBLIC INPUT

e COMMISSION INPUT

* COUNTY ELECTED OFFICIALS' INPUT

* STAFF INPUT

*COMMISSION-APPOINTED BOARD REPORT BACK

* PRESENTATIONS

10. Mesilla Valley Economic Development Alliance FY25 Year-End-

Presentation

* MINUTES

1.

Regular Meeting Minutes for September 9, 2025

Years of Service
10
10
15
15
25
11 (Retirement)

Scott Andrews,
County Manager

Scott Andrews,
County Manager

Denisse Carter,
Economic Development
Administrator

Brandi Delgado,

Administrative Assistant



September 19, 2025 AGENDA Page 3 of 4

* HEARINGS and ORDINANCES

12.  An Ordinance authorizing the issuance and sale of Dofla Ana County, Denisse Carter,
New Mexico, Taxable Industrial Revenue Bonds in a maximum Economic Development
principal amount of $165,000,000,000 to develop Project Jupiter. The ~Administrator
Project would include the construction, development, and acquisition of
a hyperscale, artificial intelligence (Al) data center campus, a collocated
microgrid, and related infrastructure and facilities, located within the
boundaries of Dofia Ana County.

13.  Approve an Ordinance for [Red Chiles A, LLC, A Delaware Limited Denisse Carter,
Liability Company, Red Chiles B, LLC, A Delaware Limited Liability Economic Development
Company, Red Chiles C, LLC, A Delaware Limited Liability Company, Administrator
Red Chiles D, LLC, A Delaware Limited Liability Company
(Collectively, And Together With Their Successors, Assigns And
Affiliates, “Red Chiles)] And Yucca Growth Infrastructure, LLC, A
Delaware Limited Liability Company (Together With Its Successors,

Assigns And Affiliates, “Yucca Growth” And Together With Red
Chiles, The “Companies”) pursuant to the Local Economic
Development Act (LEDA).

* COMMISSION INPUT (FOLLOW-UP)

* CORRESPONDENCE

14. Correspondence received by Dofia Ana County. Brandi Delgado,
Administrative Assistant

THE COMMISSION MAY CONVENE IN CLOSED SESSION, The Board may convene in closed session
regarding a limited personnel matter, the purchase, acquisition or disposal of real property and water rights, to
discuss information that is covered by attorney-client privilege pertaining to threatened or pending litigation, as
authorized by the Open Meetings Act Section 10-15-1(H)(2), (7), and (8) (NMSA 1978).

THE COMMISSION MAY CONVENE IN OPEN SESSION to take action, if any, on the closed session
items

COMMISSION ADJOURNS AS THE BOARD OF COUNTY COMMISSIONERS AND THE
COUNTY BOARD OF FINANCE IN OPEN SESSION



September 19, 2025 AGENDA Page 4 of 4

THIS AGENDA IS SUBJECT TO CHANGE

NOTE: Dofia Ana County will ensure effective communication with individuals with disabilities and will, upon
request, provide auxiliary communication aids and services to afford those individuals equal opportunity for
participation in Dofia Ana County sponsored meetings, events, or activities. Any request should be made to the
Americans with Disabilities Act Coordinator, in writing, or by phone, at least two business days prior to the
event at which accommodation is needed. If you have any questions regarding examples of reasonable
accommodations, please contact the ADA Coordinator, at 525-5878 (voice) or 525-2951 (TTY), 845 N. Motel
Blvd., Las Cruces, NM 88007.

Spanish language interpretation services are now available upon request for participation in Dofia Ana County
sponsored meetings, events, or activities. Please contact the Community & Constituent Services Office at 525-
6163, at least 48 hours prior to the event. Por favor de contactar la Oficina de Servicio a la Comunidad y
Constituyentes al 525-6163 por lo menos 48 horas por adelantado para pedir este servicio.



EXHIBIT 2

October 3, 2025
Submitted via email

Doiia Ana County Board of Commissioners Dovia Ana County Management

Christopher Schaljo-Hernandez
Chair of Board of Commissioners

schaljohernandez@donaanacounty.org

Susana Chaparro
Vice Chair of Board of
Commissioners

schaparro@donaanacounty.org

Gloria Gameros

£22ameros( Qdonaanacount y.org

Scott Andrews
County Manager
scotta@donaanacounty.org

Stephen Lopez
Assistant County Manager

stephenl@donaanacounty.org

Jonathan Macias
Assistant County Manager

jonathanma(@donaanacounty.org

Manuel Sanchez Deborah Weir
msanchez@donaanacounty.org Assistant County Manager
rah naanacounty.or
Shannon Reynolds
sreynolds@donaanacounty.or: Amanda Gomez
Department Manager

amandag(@donaana.gov

Doria Ana County Attorneys
Fred Kennon

Deputy County Attorney Amanda Lopez Askin

fredk@donaanacounty.org County Clerk
DACClerk@donaanacounty.org

Cari Neill

Deputy County Attorney

carin@donaanacounty.org

Notice of New Mexico Open Meetings Act Violation, NMSA 1978 § 10-15-1, et seq.

To the Dofia Ana County Board of Commissioners,

The New Mexico Environmental Law Center (“NMELC”), on behalf of Sunland Park
and Santa Teresa community members and Empowerment Congress of Dofia Ana County,
submits this Notice of Violation of the New Mexico Open Meetings Act, NMSA 1978 § 10-15-1,
et seq. On September 19, 2025, during a regular open meeting and public hearing by the Dona
Ana County Board of Commissioners (hereinafter, “Board”), the Board moved into closed
session without proper notice and reasonable specificity for the closed session, in violation of the
New Mexico Open Meetings Act (“OMA”).
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The OMA requires the Board, prior to moving into a closed session pursuant to an
exception provided under the OMA to state “the authority for the closure and the subject to be
discussed . . . with reasonable specificity in the motion calling for the vote on a closed meeting.”
NMSA 1978 § 10-15-1(I)(1) (emphasis added). According to the Office of the New Mexico
Attorney General, a public body complies with the “reasonable specificity” requirement of the
OMA only if the body “provides sufficient information to give the public a general idea about
what will be discussed without compromising the confidentiality conferred by the exception.”
See Open Meetings Act Compliance Guide, Office of the New Mexico Attorney General at 31
(2015). Furthermore, the OMA explicitly mandates that “[o]nly those subjects announced or

voted upon prior to closure by the policymaking body may be discussed in a closed meeting.” /d.

At the Board’s September 19th regular meeting and public hearing, during discussion on
Agenda Item 10, Chair Schaljo-Hernandez made a motion to move the meeting into closed
session “for a limited personnel matter, the purchase, acquisition or disposal of real property and
water rights, and to discuss information covered by attorney-client privilege pertaining to
threatened or pending litigation, as authorized by § 10-15-1(H)(2), (7), and (8).” Chair
Schaljo-Hernandez read this language directly from a general clause written on the September 19
Board Meeting Agenda. When NMELC directly asked the Board and its County Attorney, before
the Board moved into closed session, to provide reasonable specification on what constituted
“limited personnel matters,” the Board declined to specify, referencing only that “it was on the
agenda.” When NMELC further requested specification on the Board’s reason for moving into
closed session, the County Attorney stated the Board would be discussing “attorney-client
privileged matters.” When NMELC requested the County Attorney and Board speak to the
overarching matter in which attorney-client privilege applied and justified the Board’s move into
closed session, the County Attorney responded “No, we do not have to specify what kind of
matter it i1s.” The Board then moved into closed session, during which NMELC has, on
information and belief, reason to conclude the Board may have discussed subjects outside of the
protected exceptions for closed meetings. The Board then later reconvened back into the regular
meeting and public hearing in which the Board voted 4-1 to adopt Ordinance No. 367-2025 and
Ordinance No. 368-2025, or Agenda Items 10 and 11, respectively.

By moving into closed session without providing reasonable specificity for the subject
matter to be discussed, and possibly discussing subject matters outside of the OMA’s limited
exceptions for closed sessions, the Board has violated Section 10-15-1(I)(1) of the New Mexico
Open Meetings Act. NMSA 1978 § 10-15-1(1)(1).

Moreover, under the OMA, “[n]o resolution, rule, regulation, ordinance or action of any
board, commission, committee or other policymaking body shall be valid unless taken or made at
a meeting held in accordance with the requirements of NMSA 1978, Section 10-15-1.” NMSA
1978 § 10-15-3(A). Accordingly, because the OMA violations occurred during a public meeting
in which the Board adopted two ordinances, Ordinance No. 367-2025 and Ordinance No.
368-2025, both ordinances are void and without legal effect.
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NMELC hereby submits the above as the formal written notice of the Board’s violations
of the New Mexico Open Meetings Act and the resulting voidness of Ordinance No. 367-2025
and Ordinance No. 368-2025. NMELC demands the Board take immediate action to correct
these violations, and stay implementation of the ordinances because these ordinances, as adopted
in a meeting not held in accordance with the OMA, are now rendered void. This letter serves as
the Board’s official written Notice of Violation of the New Mexico Open Meetings Act, pursuant
to NMSA 1978 § 10-15-3(B).

RESPECTFULLY SUBMITTED on this 3rd day of October, 2025,

NEW MEXICO ENVIRONMENTAL
LAW CENTER

/s/ Kacey J. Hovden

Kacey J. Hovden

Maslyn K. Locke

P.O. Box 12931

Albuquerque, NM 87195

Tel.: (505) 989-9022

Fax.: (505) 629-4769
khovden@nmelc.org
mlocke@nmelc.org

Attorneys for Empowerment Congress of
Doriia Ana County, and residents of Santa
Teresa and Sunland Park, New Mexico
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EXHIBIT 3

Dona Ana County

October 20, 2025
Sent via email only

Kacey J. Hovden
Maslyn K. Locke
P.O. Box 12931
Albuquerque, NM 87195
khovden@nmelc.org
mlocke@nmelc.org

Re: Response to Notice of Open Meetings Act Violation and Demand to Cure
Dear Ms. Hovden and Ms. Locke:

The Board of County Commissioners received your Notice of Open Meetings Act Violation
(the “Notice”) regarding your concern for a potential violation of the Open Meetings Act. As you
will recall, the BOCC Chambers was very loud, with people calling out and reacting in such a way
that continuation of the meeting — or reasonable conversation and discussion — was made
impossible. When Ms. Hovden questioned the subject of attorney-client privilege, it was difficult
to discern whether she was asking for an explanation of attorney-client privilege or the specific
details of the attorney-client privileged conversation we were going to have. Nevertheless, the
Commission is not required to provide an explanation for either interpretation of the question. I
understand from the Notice that the question was related to the overarching matter that would be
discussed in closed session, which would have been answered if the question was understood at
the time it was asked.

When the motion was made to go into closed session, the commissioners already made a motion
regarding Project Jupiter, which was seconded, and was being discussed. Under Robert’s Rules of
Order, the only discussion allowed at that point must be related to Project Jupiter. Therefore, going
into closed session on an attorney-client privileged matter meant the conversation would be
dictated by the motion on the table and the Open Meetings Act, which limits conversations that
may be held in closed session. Therefore, even if Ms. Hovden’s question was understood, there
should have been no actual question as to the topic or overarching conversation.

As I am certain you are aware, there was a presentation at the last BOCC meeting regarding
the alleged violation of the OMA. While the BOCC believes that it substantially complied with
the OMA, as required by the Attorney General and New Mexico Courts, there is an expectation
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that the Commission will take steps to cure the violation. In this case, if an actual violation of the
OMA was found concerning the Board convening in closed session, the proposed cure is not the
proper way to cure the alleged violation. There were no votes or action taken during the closed
session which would invalidate the votes on the ordinances. There was no discussion amongst the
commissioners about how they intended to vote. In this case, the BOCC met in chambers with
counsel to have attorney-client discussions allowable under the OMA, and then returned to the
dais to hear public comment, discuss their positions on the ordinances, and move forward with a
vote. This information was included in the BOCC meeting and the Commission voted to have the
correct motion read into the record, and the notes from the presentation attached to the meeting
minutes of the October 14, 2025 meeting. If, after reviewing the presentation and steps taken to
cure the alleged violation, you still believe that the action taken by the Commission was improper,
please let us know what you believe would be the proper cure and include the reasoning to support
your belief.

We do appreciate your concern for adherence to the OMA and assure you that the BOCC

works to ensure compliance with both the OMA and Robert’s Rules of Order in every meeting, no
matter the circumstances.

Sincerely,

Cari Neill
Dofa Ana County Attorney

Cc: Dofia Ana County Manager, Dofia Ana County Board of County Commissioners
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