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STATEMENT OF COMPLIANCE 

  

In accordance with Rules 12-320(E) and 12-504(G) NMRA, undersigned 

counsel certifies that this brief was prepared in 14 point Times New Roman 

typeface using Microsoft Office Word and that the body of the brief does not 

exceed twenty (20) pages. 
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INTEREST OF AMICI CURIAE1 

 

 As articulated in Amici’s Motion for Leave, Amici include two southern 

New Mexico residents, Jose Saldaña Jr. and Vivian Fuller, (collectively 

“Community Amici”), who stand to be significantly impacted by the New Mexico 

Environment Department’s permitting decision and failure to provide adequate due 

process.  

INTRODUCTION 

 

 Community Amici offer this brief in support of New Energy Economy for 

two reasons. First, Community Amici intend to provide relevant context 

surrounding the failure in process plaguing not only the New Mexico Environment 

Department, but all decision-makers as it applies to Project Jupiter, creating the 

extraordinary circumstances indicative of the need for mandamus. State ex rel. Coll 

v. Johnson, 1999-NMSC-036, ¶ 12, 128 N.M 154, 158. Second, Community Amici 

offer additional argument supportive of the great public importance of this action 

and the need to prevent Executive overreach and ensure the Constitutional 

protections of due process at any hearing before the Environment Department as it 

relates to the permitting of Yucca Growth Infrastructure’s (“YGI”) massive 

 
1 In accordance with Rule 12-320(C) NMRA, Community Amici disclose that no 

counsel for a party authored this brief in whole or in part. Further, no counsel or 

party made a monetary contribution that was intended to fund the preparation or 

submission of this brief. 
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emissions source, regardless of the hearing officer’s disqualification. Amdor v. 

Grisham, 2025-NMSC-024, ¶ 20, 578 P.3d 971, 982-3.  

For residents of the Borderland communities of Sunland Park and Santa 

Teresa, being subject to disparate treatment by state agencies charged with 

protecting their health and welfare is nothing new. Community Amici, for 

example, have lived without safe and clean drinking water for years – while the 

state and local government does little to protect them.2 The Project Jupiter 

proposal, and the New Mexico Environment Department’s (“NMED” or “the 

Environment Department”) unquestioning acceptance of its impacts to Community 

Amici, is but the latest aggression against these primarily Hispanic, Spanish-

speaking, lower income, environmental justice communities.3   

 Project Jupiter developers, with the ongoing support of Governor Michelle 

Lujan Grisham,4 have promised New Mexico jobs, growth, and economic 

 
2 Silvia Foster-Frau, The Washington Post, “Majority-Latino city endures years of 

toxic water in health ‘crisis’” (April 18, 2024) https://bit.ly/3Sg2lv5 (Viewed 

August 27, 2026).   
3 See generally, U.S. Census Bureau, “Sunland Park,” (2025) https://bit.ly/4gy8Zoe 

 and “Santa Teresa,” (2025), https://bit.ly/45LqKvB (viewed Aug. 22, 2026).  
4 In response to the stay issued by this Court, the Governor seemingly remains 

committed to the success of this Project. E.g. Nicholas Gilmore, Santa Fe New 

Mexican, “New Mexico Supreme Court pauses Project Jupiter permitting 

processes,” August 24, 2026. 

https://www.santafenewmexican.com/news/local_news/new-mexico-supreme-

court-pauses-project-jupiter-permitting-processes/article_582153d8-2f7e-4eac-

a559-4affd8893c61.html (viewed August 28, 2026).  

https://bit.ly/3Sg2lv5
https://bit.ly/4gy8Zoe
https://bit.ly/45LqKvB
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security.5 With this lofty promise, uplifted by fraudulent comments in support6 and 

community “benefits” that do not justify the cost,7 will come detrimental harm to 

the health and welfare of the communities most-impacted by the tremendous air 

pollution the Environment Department now stands ready to accept. As a result of 

these extraordinary circumstances, Community Amici implore this Court to require 

the Environment Department to comply with their legal mandate to ensure all 

parties to the YGI Air Permit Application proceeding are afforded all due process 

guarantees they are entitled to.  

 
5 https://projectjupitertogether.com/ (viewed Aug. 26, 2026). 
6 YGI has gone so far as to spend millions of dollars on marketing campaigns to 

influence the public as well as government officials at the Department in support of 

Project Jupiter. New Mexico State Ethics Commission, Elevate New Mexico 

Contributions, https://bit.ly/4qDNUxr (viewed Aug. 18, 2026). Notably, as a result 

of this campaign, the New Mexico Department of Justice announced, on July 9, 

2026, it would be opening an investigation into several complaints related to YGI’s 

Application alleging comments in support of the project were fraudulently 

submitted to the Department without the consent or knowledge of the named 

individuals.  N.M. Department of Justice, Letter to Secretary James Kenney re: 

Yucca Growth Infrastructure, LLC – YGI Microgrid (July 9, 2026), 

https://kvia.com/wp-content/uploads/2026/07/2026-07-09-NMDOJ-Ltr-to-NMED-

JKenney-re-YGI-.pdf.  
7 According to the New Mexico Economic Development Department, state and 

local governments will collect $641 million over ten years as a result of Project 

Jupiter and forgo $7.4 billion, a return of 8.7 cents for every $1 spent. N.M. 

Economic Development Department, Fiscal Impact Analysis and Economic Impact 

of the Expansion of Project Jupiter (Sept. 12, 2025) at 3, 5. The department's 

figures suggest that over ten years, the net cost of Project Jupiter to the state 

general fund will total $3.9 billion. In addition, Doña Ana County will lose $2.5 

billion, the county's school districts $271 million, and the special taxing district 

will lose $102 million. This loss does not account for understatements and 

omissions in the data, which significantly increase the loss.  

https://projectjupitertogether.com/
https://bit.ly/4qDNUxr
https://kvia.com/wp-content/uploads/2026/07/2026-07-09-NMDOJ-Ltr-to-NMED-JKenney-re-YGI-.pdf
https://kvia.com/wp-content/uploads/2026/07/2026-07-09-NMDOJ-Ltr-to-NMED-JKenney-re-YGI-.pdf
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SUMMARY OF RELEVANT PROCEEDINGS 

 

 The public record of Project Jupiter began February 25, 2025, when 

Governor Michelle Lujan Grisham announced a partnership with a then-unknown 

company – BorderPlex Digital Assets, LLC.8 The intent, according to the 

Governor, was to “position New Mexico as a leader in digital infrastructure to 

power the technology of tomorrow.”9 In doing so, the Governor executed a 

Memorandum of Understanding, explicitly stating, “the State of New Mexico will 

use reasonable efforts to timely process all applications and approvals for the 

Infrastructure and Campuses that are correctly completed, requested, and filed by 

[BorderPlex Digital Assets]10 or its contractors; and that the State of New Mexico 

intends to dedicate sufficient staff (including staff at applicable agencies) to timely 

process applications and approvals for the Infrastructure and Campuses.”11 More 

specifically, “[t]he State of New Mexico – by and through … the New Mexico 

 
8 Press Release (Feb. 5, 2005) https://bit.ly/4qCaDdc (viewed Aug. 25, 2026). 
9 Id.  
10 BorderPlex Digital Assets is an indirect equity owner of YGI. See Intervenors 

Oracle America Cloud Services LLC and Yucca Growth Infrastructure, LLC’s 

Opposed Motion to Supplement the Record Under Rule 1-075(I), p. 4, Saldaña v. 

Board of County Commissioners of the County of Doña Ana, D-307-CV-

202502766 (May 29, 2026).  
11 Memorandum of Understanding between BorderPlex Digital Assets, LLC and 

the State of New Mexico, Feb. 25, 2025, https://bit.ly/4qHp6ov.  

https://bit.ly/4qCaDdc
https://bit.ly/4qHp6ov
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Environment Department … – desires the development and construction of the 

Infrastructure and Campuses…”12 

This “digital infrastructure campus” would later come to be known as 

“Project Jupiter,” one of nine data center facilities intended to serve the federal 

government’s “Stargate Project,” a $500 billion artificial intelligence infrastructure 

project that will allegedly, “support the re-industrialization of the United States,” 

and “provide a strategic capability to protect the national security of America and 

its allies.”13 Its funders include OpenAI, BorderPlex Digital Assets’ partner in AI 

use,14 and Oracle Corporation, a multinational, multibillion dollar technology 

company.15 Shortly after this announcement Project Jupiter advocates began 

lobbying the state legislature for financial and political support.16  

 On September 19, 2025, the Doña Ana County Board of County 

Commissioners voted 4-1 to hold a public hearing to consider the adoption of two 

ordinances: one, issuing $165,000,000,000 of industrial revenue bonds,17 the 

second, issuing additional Local Economic Development Act funding to 

 
12 Id. (emphasis added) 
13 OpenAI, “Announcing Startgate,” https://bit.ly/4gVoqIw (viewed Aug. 26, 

2026). 
14 Doña Ana County Ordinance No. 368-2025. 
15 Oracle Facts, https://www.oracle.com/corporate/ (viewed Aug. 26, 2026).  
16 E.g. Legislative Finance Committee hearing, Aug. 19, 2025 presentation of 

Borderplex Digital, https://www.nmlegis.gov/agendas/ALFCageAug19.25.pdf. 
17 Doña Ana County Ordinance No. 367-2025. 

https://bit.ly/4gVoqIw
https://www.oracle.com/corporate/
https://www.nmlegis.gov/agendas/ALFCageAug19.25.pdf
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incentivize the project.18  In these ordinances the name “Project Jupiter” first 

became public. Notably, at the hearing where the Board approved the ordinances, 

the names behind Project Jupiter’s development, Oracle and Open AI, were not 

made public.19  

 Community Amici filed one lawsuit as a result of the September 19, 2025 

hearing, challenging the Doña Ana County Board of County Commissioners’ 

decision because the Board adopted the Ordinances without adequate information -

- specifically, the Board’s failure to consider the environmental impacts of the 

Project.20 In a related action, the New Mexico Environmental Law Center filed an 

additional lawsuit alleging the Board violated the New Mexico Open Meetings 

Act, NMSA 1978 §§ 10-15-1, et seq., when it improperly entered into a closed 

session seemingly to discuss the September 19, 2025 vote.21  

 Then, on January 27, 2026, a new player entered the game: Acoma, LLC. 

Acoma, LLC submitted two air pollution permit applications to the New Mexico 

Environment Department, for the “East Microgrid,” and the “West Microgrid,” 

both intended to power Project Jupiter. The natural gas power plant facility, in 

 
18 Doña Ana County Ordinance No. 368-2025.  
19 Oracle’s Notice of Name Change, Saldaña v. Board of County Commissioners of 

the County of Doña Ana, No. D-307-CV-2025-02766 (Dec. 1, 2025). 
20 Doña Ana County Code, §56-8.D. 
21 See Complaint for Violation of the New Mexico Open Meetings Act, New 

Mexico Environmental Law Center v. Board of County Commissioners of the 

County of Doña Ana, No. D-307-CV-2026-00398 (Feb. 6, 2026).  
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total, had the potential to emit several hundred tons per year of hazardous air 

pollutants, and nearly 14,000,000 tons per year of greenhouse gas emissions.22 

After tremendous public outcry and, significantly, a challenge by the Pueblo of 

Acoma for the company’s appropriation of its name, Acoma, LLC withdrew its air 

pollution permit applications on April 27, 2026, and changed its name to Yucca 

Growth Infrastructure (“YGI”). The YGI/Acoma applications were withdrawn only 

after the Environment Department determined it would hold a hearing on the 

applications due to the “significant public interest.”23 NMED posted this 

determination on its “Public Notice” webpage, where it had previously been 

posting all information related to the applications.  

  During this same time period, beginning in January, 2026, an undisclosed 

company, later determined to be Elevate New Mexico,24 began sending mailers to 

residents across the state, calling on individuals to “voice their support” of Project 

 
22 Importantly, the New Mexico Environment Department currently does not have 

a regulatory scheme by which it can regulate greenhouse gas emissions from 

sources like the YGI source, despite the state’s commitment to addressing the 

health and welfare impacts of climate change. See E.O. 2019-003, “Executive 

Order on Addressing Climate Change and Energy Waste Prevention,” (January 29, 

2019). https://www.governor.state.nm.us/wp-content/uploads/2019/01/EO_2019-

003.pdf. 
23 East Letter (Mar. 23, 2026) https://service.web.env.nm.gov/urls/pHPsYvyO, and 

West Letter (Mar. 23, 2026) https://service.web.env.nm.gov/urls/xzLuWMrP. 
24 Julia Gentin, Santa Fe New Mexican, “Group that urged New Mexicans to 

support Project Jupiter discloses finances after ethics case,” (Aug. 11, 2026), 

https://bit.ly/4xbgc4h (viewed Aug. 16, 2026).   

https://www.governor.state.nm.us/wp-content/uploads/2019/01/EO_2019-003.pdf
https://www.governor.state.nm.us/wp-content/uploads/2019/01/EO_2019-003.pdf
https://service.web.env.nm.gov/urls/pHPsYvyO
https://service.web.env.nm.gov/urls/xzLuWMrP
https://bit.ly/4xbgc4h
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Jupiter.”25 YGI, for its part, from January 16, 2026 to May 20, 2026, contributed 

significant financial support to Elevate New Mexico for its mailer campaign, 

totaling $3,667,000.00.26 YGI was the only contributor to Elevate New Mexico’s 

mailer campaign attempting to garner support for its air pollution permit 

application.27 

 Also on April 27, 2026, YGI took its second bite at the apple, filing its “new 

and improved” application for a powerplant still fueled by natural gas – but instead 

of relying on natural gas turbines, relying on solid oxide fuel cells that have yet to 

be deployed at the capacity needed to power Project Jupiter.28 29 After an 

incomplete public comment period,30 the Department announced on July 2, 2026, 

 
25 Joshua Bowling, Source NM, “A secretive ad campaign calls on New Mexicans 

to support controversial Project Jupiter data center – And no one is willing to take 

credit for it” (March 4, 2026). https://bit.ly/4y9aVuW (viewed Aug. 16, 2026).  
26 New Mexico State Ethics Commission, Elevate New Mexico Contributions, 

https://bit.ly/4gB5mOs, (viewed August 18, 2026).  
27  Id.  
28 AQB 26-57(P):, Statement of Basis, Permit No. NSR 10883 (July 29, 2026), 

Technical Feasibility, https://service.web.env.nm.gov/urls/liepnPTb. 
29 The air permit proceedings referenced throughout for AQB 26-57(P): Yucca 

Growth Infrastructure, LLC – YGI Microgrid (Project Jupiter) are available on the 

New Mexico Environment Department’s website on either the Docketed Matters 

page (https://www.env.nm.gov/opf/docketed-matters/ (viewed Aug. 26, 2026) 

(under Environment Department Cabinet Secretary heading)) or the Public Notice 

page (https://www.env.nm.gov/public-notices/ (viewed Aug. 26, 2026) (under 

Dona Ana County heading)). References to the air permit proceedings will be 

noted as “AQB 26-57(P)” with a link to the document PDF if available. 
30 Community Amici note that NMED is required to make its analysis available for 

public review at least thirty days prior to issuing a hearing determination to allow 

for additional public comment. 20.2.72.206(B)NMAC. Though the Department has 

https://bit.ly/4y9aVuW
https://bit.ly/4gB5mOs
https://service.web.env.nm.gov/urls/liepnPTb
https://www.env.nm.gov/opf/docketed-matters/
https://www.env.nm.gov/public-notices/
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that it would, again, hold a public hearing on the YGI’s application – but 

inexplicably posted that notice on a different webpage exclusively for “docketed 

matters.”31 The Department has been bouncing inconsistently between this 

webpage and the “public notice” page for posting important documents ever 

since.32 

 On or around July 10, 2026, the Department notified YGI and NMED 

counsel, but not Community Amici or other opponents of Project Jupiter, of a 

scheduling conference to be held at 10:30 am on July 15, 2026. By sheer chance, 

Community Amici learned of the scheduling conference through other means and 

were able to attend, despite receiving no notice from the Department.33 At the 

scheduling conference, Community Amici learned of the Department’s desire to 

hold the hearing on YGI’s application beginning on August 17, 2026 – a mere 33 

days after the scheduling conference. Chris Vigil, attorney for the Department, 

 

consistently done so in other permitting proceedings, it inexplicably failed to do so 

here. See AQB 26-57(P): Community Members Response in Opposition to YGI 

Request for Emergency Status Conference, Attachment 1, p. 2 (July 21, 2026) 

https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-07-21-

AQB-26-57-Resp-in-Opp-to-YGI-Req-for-Conf-filed.pdf .   
31 Docketed Matters, supra note 29. 
32 Compare Docketed Matters with Public Notices, supra note 29. 
33 The New Mexico Environmental Law Center, for example, has been identified 

by NMED as a stakeholder group in its Public Involvement Plan, at 3, but did not 

receive any notice from the Department regarding NMED’s Wednesday, July 15, 

scheduling conference.  

https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-07-21-AQB-26-57-Resp-in-Opp-to-YGI-Req-for-Conf-filed.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-07-21-AQB-26-57-Resp-in-Opp-to-YGI-Req-for-Conf-filed.pdf
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stated that the Department would “be prepared” to go to hearing on August 17.34 35  

Unbeknownst to Community Amici or other Project Jupiter opponents, the 

Department had already submitted public notice to newspapers for a hearing date 

of August 17, prior to any determination by the Hearing Officer.36  

It is in consideration of this context that the Hearing Officer began his 

practice of issuing orders and reversals, benefitting only YGI, the Department, and 

the Executive Branch’s commitment to ensuring Project Jupiter is constructed. 

First, after YGI’s request for an “emergency status conference,” and a meeting 

between Oracle and Governor Lujan Grisham37 on July 27, Mr. Shepherd reversed 

his previously held hearing schedule, ordering a hearing originally set for October 

19, 2026 to begin over one month earlier, on September 14. Notably, this was after 

the Department admitted during the conference that, despite arguments from YGI 

to the contrary, it is the norm for cases to exceed the 180-day statutory timeline.   

 
34 AQB 26-57(P): Scheduling Conference, July 15 at 00:18:26. 
35  The hearing recordings were not made available on the Department’s website.  

Counsel for Community Amici obtained the two video recordings through an 

Inspection of Public Records Act request and cite to the time stamps of the video 

recordings accessible here: July 15, 2026 Scheduling Conference: 

https://www.youtube.com/watch?v=IIHDkydrjYE (viewed Aug. 28, 2026); and  

July 27, 2026 Status Conference: https://www.youtube.com/watch?v=kXxhxpd-

SAQ (viewed Aug. 28, 2026). 
36 AQB 26-57(P): Emergency Motion for Hearing Consistent with Due Process 

Guarantees, Disqualification of Hearing Officer, and Stay, Attachment 1, (Aug. 9, 

2026)https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-

19-AQB-26-57-Mtn-For-Disqual-w.-Attach-filed-1.pdf.  
37 See Governor’s Official Calendar Entry, Exhibit C to Verified Petition. 

https://www.youtube.com/watch?v=IIHDkydrjYE
https://drive.google.com/file/d/1Wvzu_CBQFODeTh4O0UQDlmM4gT1dBR2t/view?ts=6a7e2771
https://www.youtube.com/watch?v=kXxhxpd-SAQ
https://www.youtube.com/watch?v=kXxhxpd-SAQ
https://drive.google.com/file/d/1Wvzu_CBQFODeTh4O0UQDlmM4gT1dBR2t/view?ts=6a7e2771
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-19-AQB-26-57-Mtn-For-Disqual-w.-Attach-filed-1.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-19-AQB-26-57-Mtn-For-Disqual-w.-Attach-filed-1.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-19-AQB-26-57-Mtn-For-Disqual-w.-Attach-filed-1.pdf


11 
 

Specifically, in response to YGI’s assertions that this process must be 

completed by November 23, 2026, in order to comply with statutory and regulatory 

deadlines, the Department stated “cases do typically go beyond [the 180-day 

deadline],”38 and offered a tortuous explanation regarding how, and when, permit 

application proceedings exceed the deadline. Creating the concept of a 

“constructive waiver” of the statutory deadline, the Department espoused an 

understood and unwritten position that places the applicant’s due process 

guarantees at a level higher than all other parties.39 In response, the Hearing 

Officer verbally abolished the November 23, 2026 deadline – only to issue an 

order two days later, expediting the hearing process and changing the date for 

hearing to begin on September 14, 2026.40  

  Then, after  purporting to understand the need to allow discovery in this 

technically and factually complex case, the Hearing Officer again changed course, 

denying discovery outright, despite the Department admitting that it has an 

advantage, along with YGI, over all other parties in terms of time to prepare and 

access to information.41As a result, Community Amici, along with the Center for 

 
38 AQB 26-57(P): Status Conference, July 27 at 00:12:44. 
39 AQB 26-57(P): Status Conference, July 27 at 00:15:29 to 00:17:59. 
40 AQB 26-57(P): Amended Scheduling Order (Jul. 29, 2026) 

https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-07-29-

AQB-26-57-Amended-Sch-Order-filed.pdf. 
41 See AQB 26-57(P): Status Conference, July 27 at 00:24:54. 

https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-07-29-AQB-26-57-Amended-Sch-Order-filed.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-07-29-AQB-26-57-Amended-Sch-Order-filed.pdf
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Biological Diversity, filed a joint Emergency Motion for Hearing Consistent with 

Due Process Guarantees, Disqualification of Hearing Officer, and Stay, seeking 

disqualification of the Hearing Officer.42 On August 24, Community Amici were 

notified that the Hearing Officer had recused himself on August 22.43  

 Though the Hearing Officer has disqualified himself from this proceeding, 

the bias and due process problems plaguing the Department are likely to continue.  

The Department has only this week released the draft administrative record, 

despite claiming for months it was prepared to move the process forward, 

seemingly for no other reason than to disadvantage Community Amici and other 

parties.44 Because the Department, through the Governor, has committed to “use 

reasonable efforts to timely process all applications and approvals,” the matter of 

due process concerns surrounding this process remains of great public importance.  

ARGUMENT  

 A fair tribunal is an essential requirement of due process, including in 

administrative hearings. Lujan v. New Mexico State Police Bd., 1983-NMSC-062, 

 
42 AQB 26-57(P): Emergency Motion for Hearing Consistent with Due Process 

Guarantees, Disqualification of Hearing Officer, and Stay (Aug. 9, 2026) 

https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-19-

AQB-26-57-Mtn-For-Disqual-w.-Attach-filed-1.pdf. 
43AQB 26-57(P): Order (re Hearing Officer’s recusal of himself from this matter)  

(Aug. 22, 2026) https://www.env.nm.gov/opf/wp-

content/uploads/sites/13/2026/07/2026-08-22-AQB-26-57-Order-Recusal-

filed.pdf.  
44 See AQB 26-57(P): July 27 Status Conference beginning at 00:24:25.  

file:///C:/Users/Maslyn/Desktop/https
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-19-AQB-26-57-Mtn-For-Disqual-w.-Attach-filed-1.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-19-AQB-26-57-Mtn-For-Disqual-w.-Attach-filed-1.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-22-AQB-26-57-Order-Recusal-filed.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-22-AQB-26-57-Order-Recusal-filed.pdf
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2026/07/2026-08-22-AQB-26-57-Order-Recusal-filed.pdf
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¶ 10, 100 N.M. 149; Board of Educ. of Carlsbad Mun. Schools v. Harrell, 1994-

NMSC-096, ¶ 23, 118 N.M. 470, 478 (“A fair trial in a fair tribunal is a basic 

requirement of due process”). Indeed, “[s]afeguarding these requirements is 

especially essential in administrative proceedings where basic rights are 

overlooked in the interest of administrative efficiency and expedition,” as is the 

case here. Lujan, 1983-NMSC-062, at ¶ 10. These protections become all the more 

important when under-resourced and environmental justice communities, of which 

Community Amici are a part, stand to be detrimentally impacted by a state 

agency’s decision. 45  

Though an agency is generally accorded deference in its management of its 

own proceedings and treatment of procedural matters, “when procedural matters 

fall outside the norm, experience teaches us to exercise a healthy dose of caution 

and circumspection.” Resolute Wind 1 LLC v. New Mexico Public Regulation 

Commission, 2022-NMSC-011, ¶ 23, 506 P.3d 346, 352; ¶ 25 (comparing a 

situation where an administrative agency sets an expedited, but ultimately 

manageable, procedural schedule limiting discovery with a situation where a party 

is denied outright any and all opportunities to conduct discovery or otherwise 

develop the record on a disputed factual issue and finding the latter violated 

 
45 See Multi-state Guidance Affirming the Importance and Legality of 

Environmental Justice Initiatives, https://nmelc.org/wp-

content/uploads/2026/01/2025.01.16-EJ-Guidance-for-Publication.pdf. 
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parties’ right to due process) (internal quotations and citations omitted). Indeed, 

such circumspection should be heightened in the environmental justice context, 

which is the case here.  

 The YGI permit hearing process has been unnecessarily rushed, 

contradicting well-established Department processes, and has, with the 

encouragement of the Department and the Governor, “overlooked basic rights [due 

process] in the interest of administrative efficiency.” Lujan, 1983-NMSC-062, at ¶ 

10. While this scenario has been, in some ways, a result of decisions made by the 

Hearing Officer, the facts articulated above make clear that, regardless of who the 

Department selects to preside over this matter, the Department, on its own, will not 

be able to make an objective decision on YGI’s permit application given the 

Governor’s commitment to ensuring Project Jupiter is a success. Alb. Bernalillo 

Co. Water Utility Authority v. NMPRC, 2010-NMSC-013, ¶ 43 (quoting Mountain 

States Tel. & Tel. Co. v. Corp. Comm'n, 982-NMSC-127, 99 N.M. 653 (per 

curiam)) ( “[t]he inquiry is not whether the [hearing officer] is actually biased or 

prejudiced, but whether, in the natural course of events, there is an indication of a 

possible temptation to an average [person] sitting as a judge to try the case with 

bias for or against any issue presented to him [or her]. This inquiry measures 

allegations of bias or prejudice by an objective standard.”).  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147681&pubNum=0000661&originatingDoc=I720497f5488811dfae65b23e804c3c12&refType=RP&fi=co_pp_sp_661_507&originationContext=document&transitionType=DocumentItem&ppcid=fa2141fe7763459d88437229460f95f7&contextData=(sc.Search)#co_pp_sp_661_507
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147681&pubNum=0000661&originatingDoc=I720497f5488811dfae65b23e804c3c12&refType=RP&fi=co_pp_sp_661_507&originationContext=document&transitionType=DocumentItem&ppcid=fa2141fe7763459d88437229460f95f7&contextData=(sc.Search)#co_pp_sp_661_507
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147681&pubNum=0000661&originatingDoc=I720497f5488811dfae65b23e804c3c12&refType=RP&fi=co_pp_sp_661_507&originationContext=document&transitionType=DocumentItem&ppcid=fa2141fe7763459d88437229460f95f7&contextData=(sc.Search)#co_pp_sp_661_507
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   Throughout the course of this permitting process, the Department and YGI 

have pushed to ensure the hearing process moves as quickly as possible, pressuring 

the Hearing Officer for a November 23, 2026 final decision date when less 

complex air permitting processes before the Department have taken years and 

included additional public comment opportunities.46 The Department’s gymnastics 

and “constructive waiver” explanation – whereby the Department apparently does 

not formally waive statutory deadlines but considers it waived by an applicant who 

is participating in the process – do nothing but set up a nonsensical process that 

removes NMED’s power and obligation to protect the due process rights of all the 

parties – instead placing the ill-perceived “right” of an applicant to be heard on an 

application above that of all others who may have a significant interest in the 

process and the outcome. Not only does such an unsupported explanation turn the 

permit review process on its head, but, as is the case here, it effectively ignores 

both established caselaw and any other parties who might have competing interests 

in the timeline. E.g. N.M. Dep’t of Health v. Compton, 2001-NMSC-032, 131 N.M. 

204, 215 (extending statutory deadlines for good cause and because due process 

requires flexibility); State v. Bunnell (In re Bunnell), 1983-NMCA-095, 100 N.M. 

242, 245 (statutory deadlines must be balanced against counsel’s right to present 

evidence). Moreover, any assertion by YGI claiming substantial financial loss as a 

 
46 Supra, n. 30. 
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result of delay does not create a due process violation; it is simply a foreseeable 

consequence of reckless business decisions. While YGI may have chosen poorly 

by investing time and financial resources into constructing a project before it had 

obtained the necessary permits – that choice is not relevant to this Court’s 

consideration.  

Indeed, it is hard to fathom how the Department could comply with its due 

process obligations when “the State of New Mexico — by and through … the New 

Mexico Environment Department … — desires the development and construction 

of the Infrastructure and Campuses …”47 and is committed to “use reasonable 

efforts to timely process all applications and approvals for the Infrastructure and 

Campuses that are correctly completed, requested, and filed by [BorderPlex Digital 

Assets] or its contractors; and that the State of New Mexico intends to dedicate 

sufficient staff (including staff at applicable agencies) to timely process 

applications and approvals for the Infrastructure and Campuses.”48 The Department 

has held true to this commitment, submitting public notice of an August 17 hearing 

to newspapers, prior to any determination by the hearing officer,49 opposing all 

discovery requests and failing to provide the administrative record until after this 

Court stayed the underlying proceeding – despite the Department being prepared to 

 
47 Supra n. 11.  
48 Id.  
49 Supra, n. 36. 
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go to hearing on August 17.50  Finally, the Department has continuously failed to 

provide proper notice to interested persons, and arbitrarily posted information 

online in multiple places without explanation, making it impossible for interested 

persons to have consistent or reliable access to relevant information. 

 Community Amici urge this Court to ensure all parties receive the process to 

which they are entitled and issue a Writ of Mandamus appointing a special master 

to preside over the air permitting proceedings in order to ensure all the parties 

receive a fair hearing. In re Peterson, 253 U.S. 300, 40 S. Ct. 543 (the power to 

appoint a special master is an inherent power of the judiciary); See generally 

Railroad Co. v. Swasey, 90 U.S. 405; see also State v. Doe, 1979-NMCA-126, ¶ 

10, 93 N.M. 621 (“Courts have (at least in the absence of legislation to the 

contrary) inherent power to provide themselves with appropriate instruments 

required for the performance of their duties … This power includes the authority to 

appoint persons unconnected with the court to aid judges in the performance of 

specific judicial duties…”). In addition, Community Amici ask this Court to order 

the Department to comply with all constitutional, statutory and regulatory 

protections to ensure that all parties receive adequate due process protection and 

are able to be heard in a meaningful manner. Jones v. New Mexico State Racing 

Com’n, 1983-NMSC-089, ¶ 11, 100 N.M. 434, 437 (“At minimum, a fair and 

 
50 AQB 26-57(P): July 15 at 00:18:26. 
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impartial tribunal requires that the trier of fact be disinterested and free from any 

form of bias or predisposition regarding the outcome of the case.”) (internal 

quotations and citations omitted). 

CONCLUSION 

       For the reasons stated above, Community Amici request  this Court issue a 

Writ of Mandamus directing Respondents to comply with their mandatory 

constitutional, statutory, and regulatory duties before the stay is lifted and this 

proceeding continues. 

Respectfully submitted,  

/s/ Maslyn Locke    
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